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LETTER. 



Depaktmbnt op the Intbkioe, 

BuRBAT? OP Education, 
Washington, B. C, October 5, 1883. 

Sir : The leading courts of the various States render many opinions 
in which general principles of law intimately affecting school officers 
and educational interests are discussed and determined. 
' A knowledge of the points decided in these opinions must tend to ex- 
pedite school business and diminish future controversies. For this 
reason and ia response to a popular demand for such information, I as- 
signed to Lyndon A. Smith, esq ., an employ^ of this office and a mem- 
ber of the city bar, the collection and compilation of recent decisions 
and discussions most pertinent to school affairs. 

The cases cited have been decided since the beginning of my present 
term of office. The principal questions of school law have been before 
the courts during this time, and their determination is usually stated as 
briefly as possible in the compilation. Quotations from earlier cases, 
from text books, and from State statutes are given in foot notes where a 
peculiarly important point has seemed to need further explanation. De- 
cisions concerning school lands, rules of evidence, and court practice 
have not been included. 

This document is of value chiefly as supplementing State school laws, 
which are generally distributed by the States to school officers and con- 
tain the ordinary rules for official action ; but statutory provisions are 
excellently illustrated, explained, and interpreted by judicial decisions 
and opinions. The table of cases is arranged so that a list of those which 
have been decided in any State can be easily distinguished. 

I hereby recommend the publication of this compilation as a circular 
of information. 

I have the honor to be, very respectfully, your obedient servant, 

JOHN BATON, 

Commissioner. 

The Hon. Secretary of the Interior. 

Publication approved. 

H. M. TELLER, 

Secretary. 
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CHAPTER I.— POWEES OP LEGISLATURES. 

§ 1. Powers of legislatures to establish schools and school systems. — The 
constitutionality of legislative statutes is often inquired into by the 
courts. A statute will not be construed as unconstitutional if, by any 
fair and rational construction, it may be brought within the constitu- 
tional power of the legislatixre.* In the absence of any constitutional 
prohibition the whole matter of the establishment of public schools, the 
course of instruction to be pursued therein, how they shall be supported, 
upon what terms and conditions people shall be permitted to participate 
in the benefits they afford — in fine, all matters pertaining to their gov- 
ernment and administration come within the range of proper legisla- 
tive authority.^ Directions in a constitution that the legislature shall 
provide " for the establishment of a thorough and efficient system of 
free schools " and "for the organization of such institutions of learning as 
the best interests of general education in the State may demand," give 
that bodj^ power to create independent school districts without the as- 
sent of the citizens residing therein, to authorize the election of a board 
of education by the qualified voters of the district, and to give the 
board power to make annual levies for buildings and the support of 
schools.' Where school laws are passed to "secure a thorough and 
efficient system of common schools throughout the State," they are of a 
general nature ; and a special act relative to a school district is prohib- 
ited by a further provision of the constitution that "All laws of a general 
nature shall have a uniform operation throughout the State." The 
court said :* "It was a wise provision in the constitution that the sys- 
tem of common schools shoul'd be controlled and govierned by general 
laws, so that the whole State may enjoy the benefits of the best system 
which the experience and wisdom of the legislature can devise. It does 
not require a prophetic eye to see that local legislation to suit the views 
of this locality and of that would soon impair the efficiency of our pub- 
lic schools; that, while in some places they might be elevated, in others 
they would be degraded. True, in some localities, from density of pop- 
ulation and other causes, difierent necessities may exist requiring modi- 

'Arrington v. Cotton, 1 Baxter (Tenn.), 316; Opinion of Justices, 68 Me., 582. 
'Curryer v. Merrill, 25 Minn., 1 ; 8. C, 33 Am. Eep., 450. 
'Kuhn V. Board of Ednoation, 4 W. Va., 499. 
< State V. Powers, 38 Ohio St., 54, 64. 

179 



22 CIECULAES OF INFORMATION FOR 1883. 

fications in the management of schools in order to attain the greatest 
efiaciency; but for all such cases ample provision can be made by judi- 
cious classification and discrimination in general laws." 

§ 2. Same.— High schools may be established when there is a pro- 
vision of the constitution directing the legislature to provide a thorough 
and efiacient system of free schools for the conferring of a good common 
school education' and when their existence is in accordance with the 
educational policy of a State.* Jiformal schools may be provided, though 
a State constitution mentions only free schools and a university. In 
an opinion maintaining this ground, Judge Krekel said: * " The consti- 
tution having vested all legislative power not prohibited by the Con- 
stitution of the United States in the general assembly, the establishing 
of normal or other schools than those named, it is fair to presume, was 
intended to be left with the legislature. That normal schools are public 
institutions, useful and necessary for the full development of free schools, 
is not disputed." When the legislature has placed the management of 
the public schools under the exclusive control of directors, trustees, or 
boards of education, the courts have no authority to interfere in matters 
of instruction,* nor will they consider a statute unconstitutional which 
imposes upon a State superintendent quasi-judicial powers, such as au- 
thority to hear appeals from the decisions of township boards respecting 
the division of school districts.* The legislature may maintain schools 
for a longer period than the time required by the constitution. The 
specifying of time does not negative the right of the legislature to pro- 
vide, for maintaining schools longer.* Though there is a clause in the 
constitution prescribing a uniform system of public schools, a legisla- 
ture may organize various kinds of school districts, such as independent, 
special, and common school, and may prescribe text books tor their 
schools, uniform only for a single class of districts.'' 

§ 3. Power of legislature to estabUsh reform schools and authorize commit- 
ments. — The establishment of reform and industrial schools is proper, 
and the commitment to them of specified classes of pauper, disorderly, 
and vagrant children does not involve any improper interference with 
the relation of parent and child, nor imprisonment such as ought not to 
be inflicted except for crime.* In an elaborate opinion, Eyan, 0. J., 
said : * " We cannot understand that the detention of the child at one of 
these schools should be considered as imprisonment any more than its 
detention in the poorhonse, any more than the detention of any child 

> Richards V. Raymond, 93 111., 612. 

^ Stuart V. School District No. 1 of Kalamazoo, 30 Hich., 69. 
'Briggs i!. Johnson County, 4 Dillon (U. S. 0. Ct,), 148. 

* Board of Education of Cincinnati *. Minor, 23 Ohio St., 211 ; s. c, 13 Am. Rep., 233. 
6 State *. Whitford, 54 Wis., 150. 
« Sharp V. Miller, 65 Mo., 50. 
' Cnrryer v. Merrill, 25 Minn., 1. 

8 Milwaukee Industrial School v. Supervisors, 40 Wis., 328. 
»H)id.,337,339. 
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at auy boarding school standing for the time in loco parentis to the child. 
Parental authority implies restraint, not imprisonment; and every 
school must necessarily exercise some measure of the parental power of 
restraint over children committed to it. And when the State, as parens 
patricB, is compelled by the misfortune of a child to assume for it pa- 
rental duty and to charge itself with its nurture, it is compelled also to 
assume parental authority over it. This authority must necessarily be 
delegated to those to whom the State delegates the nurture and educa- 
tion of the child. The State does not, indeed we might say could not, 
intrude this assumption of authority between parent and child standing 
in no need of it. It assumes it only upon the destitution and necessity of 
the child, arising from want or default of parents. And, in exercising 
a wholesome parental restraint over the child, it can be properly said 
to imprison the child no more than the tenderest parent exercising like 
power of restraint over children. 

" When a parent or other proper guardian should be able to show that 
the disability or default on which the child's commitment proceeded was 
accidental or temporary and no longer exists, and that he is * * ' 
not otherwise unsuitable for the custody of the child, his right to the 
custody should prevail over the commitment to which he was not a 
party." 

§ 4. Powers of legislatiires to control public school districts and corpora- 
tions. — As the legislature can establish school districts, so it can change 
or abolish them. The inhabitants of a school district have no rights in 
the existence or in auy of the corporate functions of the district which 
can be regarded as vested rights or which can be set up as beyond 
legislative control.^ This question arose in Massachusetts in conse- 
quence of the enactment of statutes abolishing school districts and 
creating town systems. The court decided that the statutes were not 
unconstitutional as taking the property of districts without compensation 
or as impairing the obligation of contracts.* 

" Before their enactment," said Oolt, J.,^ "school districts were indeed 
gwasi-corporations, with the power to hold property, to raise money 
by taxation for the support of schools, and with certain defined public 
duties. But they were public and political as distinguished from 
private corporations, and their rights and powers were held at the will 
of the legislature, to be modified or abolished, as public welfare might 
"require. The property held by them for public use was subject to such 
disposition in the promotion of the objects for which it was held as the 
supreme legislative power might see fit to make. The laws in question 

■ Farnnin's petition, 51 N. H., 376. In this case the' legislature, within a month 
after the location of a school-house " for five years," provided for an appeal from the 
action of the committee that had located it. See, also, Mobile School Commissioners 
V. Putnam, 44 Ala., 506. 

^ Kawson v. Spencer, 113 Mass., 40. 

»Ibid., 45. 
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do nothing more ; they provide for the transfer of public property and 
of a public duty connected with its use from one public corporation to 
another." The debts of such abolished districts may be imposed upon 
the town." The legislature has powers over a State university similar 
to those over school districts. Though it has appointed trustees for the 
institution it may, through agents other than the trustees, sell and dis- 
pose of the property of the university, or at pleasure amend or even re- 
peal the charter, as public policy or the interests of the university may 
require.* It can discharge at any time a professor who has been em- 
ployed for a specified time " subject to law." In delivering the opinion 
of the Supreme Court of the United States in this case Mr. Justice Hunt 
said : ' " That he and his office and contract were subject to the laws in 
existence at the time of making it was sufficiently evident without any 
declaration on the point. All persons and all contracts are in that con- 
dition. But that he would be subject to future legislative action, to the 
extent of an immediate removal and without cause, was not so evident. 
It was to make that point clear, and for no other purpose, that his em- 
ployment for six years * * • was declared to be 'subject to law.'" 
§ 5. Powers of legislatures respecting taxation and appropriations. — The 
power to tax falls naturally, and usually by constitutional allotment, to 
the legislature, and It cannot delegate this power to another body, as, 
for example, to city school authorities, except by permission given or 
implied in the constitution.'' The question arose in Maine whether the 
legislature had authority to assess a general tax on the property of the 
State for the support of common schools. The opinion of the justices 
of the supreme court was asked. They said that, education being of 
benefit to the people and taxation being incidental and essential to its 
successful promotion, the tax for educational purposes must be regarded 
as constitutional, inasmuch as it was not repugnant to the constitution 
and wasauthorized by the grant to the legislature of " lull power to make 
and establish all reasonable laws and regulations for the defence and 
benefit of the people of this State."* A legislature cannot authorize a 
school district to levy taxes for other than educational purposes. On 
this ground the several provisions of an act which authorized the 
trustees of schools in townships in Illinois to holdan election, subscribe 
for stock, and issue and deliver bonds to aid in the construction of rail- 
roads, and the voters in such township to vote in favor of such subscrip- 
tion, have been declared unconstitutional.^ Though the constitution 

• Whitney v. Stow, 111 Mass., 368. 

s Illinois Industrial University v. Champaign County, 76 111., 184. See, also, Wtary 
1'. State University, 42 Iowa, 338. 

'Head v. The University of Missouri, 19 "Wall., U. S., 526. 

*Lipsoomb v. Dean, 1 Lea (Tenn.), 546; Waterhouse v. Cleveland PubUo School 
Board, 9 Baxter (Tenn. ), 398 ; City of Fort Worth v. Davis, 57 Texas, 225. See State 
V. Bremoud, 33 Texas, 116. 

■"^Opinion of Justices, 68 Me., 582. 

"Trustees of Schools t'. People ex rel. T., W. and W. Railway Company, 63 111., 299. 
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prohibits the application of more than a specified portion of the general 
revenue to school purposes, the legislature may set apart for the same 
object special taxes, such as a dog tax or license fees.* A license fee 
is not a tax.^ A constitutional limitation of a school tax is self execut- 
ing,' but a proviso permitting the tax to be increased under certain cir- 
cumstances requires legislation to put it into operation/ A legislature 
can and ought to provide for the support of normal schools which it has 
lawfully established, and whose support has failed through the unconsti- 
tutional appropriation of a part of the revenue of the common school 
fund for their maintenance.' Eapallo, J., said:* "By establishing them 
and inducing contributions from others for that purpose, it assumed 
the duty of supporting them, and if the particular provision which it has 
attempted to make for such support is objectionable it must be assumed 
that the legislature will regard it as their duty to provide a substitute." 

§ 6. Power of legislatures over school funds. — The diverting, by a statute 
or by a city ordinance, of any part of the school fund provided by the 
constitution of a State to other than the purposes specified therein is 
unconstitutional and void.'' 

For this reason the respective acts or parts of acts have been declared 
unconstitutional which provided for the purchase with school moneys of 
a State history for each district not voting against receiving it," which 
allowed a pro rata share of the money received from the common school 
fund to be paid for pupils in a private school,' which gave to counties 
money which had become a part of the general school fund through 
their failure to draw it ih the way prescribed by the constitution,'" 
which authorized the president of an academy to receive half the public 
moneys due a common school which was given into his charge," and 
which appropriated common school revenues to normal schools.'^ A 
legislature may direct that school funds may be used in the payment of 
overdue claims." A complaint that the legislative power as exercised 
in the expenditure of the school fund provided by the constitution is 
unwarranted will not be heard from one receiving a full share of the 
benefits of that fund." 

^Mx parte Cooper, 3 Texas App., 489. ' 

» East St. Louis v. Trustees of Schools, 102 111., 489. 

'St. Joseph Board of Public Schools u. Patten, 62 Mo., 444. 

■• State V. St. Louis, Kansas City and Northern Eailway Company, 74 Mo., 163. 

6 Gordons. Cornea, 47 N. Y.,608. 

«H)id, p. 617. 

'People V. Allen, 42 N. Y., 404 ; Yazoo City v. State, 48 Miss., 440. 

^Collins V. Henderson, 11 Bush (Ky.), 74. 

itOtken V. Lamkin, .56 Miss., 758. 
'» Auditor v. Holland, 14 Bush (Ky.), 143. 
"Halbert v. Sparks, 9 Bush (Ky.), 259. 
12 Gordon v. Comes, 47 N. Y., 608. 
"State V. Cobb, 8 Richardson (S. C.),123. 
"Marshall v. Donovan, 10 Bush (Ky.), 681. 
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CHAPTER II.— SCHOOL DISTEICTS. 

§ 7. Organization of districts. — The legal organization of a school district 
will be presumed after it has enjoyed the franchises and privileges of a reg- 
ularly organized corporation for a considerable time.^ In Michigan the 
legislature has recognized this principle, and has not only deemed it im- 
portant that the power of school districts should not be questioned after 
any considerable lapse of time, but has even established what is in effect 
a very short act of limitation for the purpose.' It is too late to revive 
proceedings against the formation of a district after its organization has 
been completed, a tax voted, and a contract made for building a school- 
house, and interests have been established which cannot be overturned 
without public inconvenience and injury and private damage.' In a 
Missouri case Tories, J., said:* "The evidence shows that this sub- 
district had been organized, conducting business of every kind pertain- 
ing to such an organization for thirteen years. This, we think, was suflS- 
cient to show that such a district existed in fact, without showing tlieir 
organization by record evidence." Where a complainant employed a dil- 
atory remedy against the organisation of a district, neglecting a speedy 
one, and the district had consequently enjoyed its franchises five years, 
the court refused to review its organization.' The legality of organiza- 
tion cannot be collaterally attacked if a district exists in fact and is in 
full exercise of corporate powers.* Judge Campbell, of Michigan, said:' 
"It would be dangerous and wrong to permit the existence of munici- 
palities to depend on the result of private litigation. Irregularities are 
common and unavoidable in the organization of such bodies, and both 
law and policy require that they shall not be disturbed, except by some 
direct process authorized by law, and then only for very grave reasons." 
A new organization is not necessary when one district is enlarged by 
the addition of the whole or part of another." The incorporation of a 
village constituting a part only of a school district creates, by operatiou 
of law, a joint village and township district.' The creation of new school 
districts from territory lying in different towns must be by the cooperation 
of the towns in their corporate capacities after due notice to the inhabit- 

' Stuart V. School District No. 1 of Kalamazoo, 30 Mich., 69. 

■Ibid., 73, Comp. L. 1871, $3591: "Every school district shall, in aU cases, be pre- 
sumed to have been legally organized when it shall have exercised the franchises and 
privileges of a district for the term of two years." The limit is placed at one year in 
Nebraska. See State v. School District 24 of Adams County, 13 Nebr., 78. 

'Parman v. School Inspectors, 49 Mich., 63. 

<Rice V. McClelland, 58 Mo.. 121. 

»Lord«. Every, 38 Mich., 405. 

«Stockle V. Silsbee, 41 Mich., 615. 

'Clement v, Everest, 29 Mich., 19,22. 

•Greenbanks v. Boutwell, 43 Vt., 207; State v. Gibbs.SS Ohio St., 256. 

•State V. WoUrom, 25 Wis., 468. 
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ants.* In Missouri it is the duty of township boards of education, in 
organizing a subdistrict lyingin different townships, to meet together and 
so effect its organization ; and action by one board alone will not suffice, 
although other boards may have relinquished their right to the territory 
under consideration.* The courts will not supervise the action of author- 
ized school ofQcers in dividing a township into school districts, unless 
it appears that they are acting corruptly or from improper motives or 
that the) division is grossly unequal and unjust.^ Where a township 
system of schools has superseded a district system, a vote to reestab- 
lish the school district system reestablishes the severkl districts as they 
were when the township system was adopted. A district which had 
constituted with another district in an adjacent town a union district 
is revived as it was before its union.* 

§ 8. Alteration of districts. — School districts exist only by authority de- 
rived from the legislature. After they have been created and invested 
with the rights, privileges, and powers incident to that class of corpo- 
rations to which such districts belong, the legislature may put an end to 
their corporate existence and take away or modify all the school rights 
and privileges the inhabitants before possessed.' An order altering 
a school district, though irregular, is binding upon subordinate officers 
and persons on whom it operates until reversed by regular proceedings.^ 
The incorporation of a village does not remove it from the school juris- 
diction of the township,' nor does the extension of the territorial limits 
of a municipality enlarge the school district previously existing within 
it." When a district is divided a difterent part cannot be set off than 
that specified in the warrant for the meeting at which the division is 
made.' Where a new school district is created out of a portion of an 
old one,»it is entitled to a pro rata share of the State appropriation for 
school purposes for the current year.'° It cannot make an agreement 
with the old district for a disposition of property contrary to that pro- 
vided for by law." It is to be presumed by a court that the tribufial 
to which is intrusted the power of changing the lines of school districts 
will examine carefully into all the equities of each case; that the private 
rights and interests to be affected by their action, as well as the public 
convenience and welfare, will receive due consideration and regard.** 

1 Butterfield v. Dist. 6 of Prospect, 61 Me., 583. 
* Smith V. Township Board of Education, 58 Mo., 297. 

'Thompson v. Beaver, 63 111., 353; Directors, &c., v. Trustees, &c., 66 111., 247. 
♦Sutton Manufacturing Co.v, Sutton, 108 Mass., 106; Perkins v. Crocker, 109 Mass., 
12a 

' Farnum's petition, 51 N. H., 376. 

• Eawson v. Van Kiper, 1 N. Y. Sup. Ct., 370. 

' Cist V. State of Ohio, 21 Ohio St., 339. 

« State ». Ind. School District, 46 Iowa, 425. 

9 Butterfield v. School District No. 6 of Prospect, 61 Me., 583. 

"> Lower Allen School District v. Shiremanstown School District, 91 Pa. St., 182. 

" People V. Hodge, 4 Nebr., 265. 

" Fifield V. Swett, 56 N. H., 435. See } 15, post. 
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The portion of a divided district which obtains the school-house ought 
to contribute to the erection of one in the other portion.^ 

§9. Powers of districts. — The powers of school districts are those be- 
longing to the most restricted quasi-corporations. They have corporate 
existence by force only of their public functions.* They are primarily 
political subdivisions and agencies in the administration of civil gov- 
ernment,' and not corporations within the reason or meaning of a 
constitutional inhibition against special acts "conferring corporate 
power." * IJeither are they municipal in their nature or purpose;' but 
they are so far municipal that they cannot be garnish ed,« even by their 
own consent, unless the debtor also consents.'' The principal acts they 
may perform are the establishment of schools, the erection of necessary 
buildings, the raising of money for school purposes and its expen- 
diture for the same.' A district may unite with other parties in the 
erection of a building, one part to be owned by the district as a school- 
house and the other part to be owned by the other party and used for 
purposes disconnected with the schools of the district.* The nature of 
the building a school district may erect and whether or not it may in- 
clude a hall were discussed in a Vermont case by Barrett, J., as fol- 
lows :'" "While, therefore, for the legitimate and proper purposes of 
a district school, the district might make as part of its school-house 
more or fewer rooms, and for more or less use, and different rooms 
for different uses, nevertheless it would not be competent for the 
district, in connection with the construction of a school-house, and, 
as a part of the structure, to make lofts or rooms that were not 
designed nor needed for use in connection with and for the accom- 
modation of the schools of the district. In the present case, if the hall 
was designed to accommodate the schools and the inhabitants of the 
district for the purpose of examinations and exhibitions and other such 
things as are proper and customary in connection with district schools, 
and it was adopted in that view, the purpose was legitimate and within 
the province of the district to carry out by making the hall. On the 
other hand, if the view and purpose were not such, but the design was 
to use the occasion of building a school-house as a pretext for making a 
public hall for town meetings, religious meetings, lectures, concerts, 
dances, picnics, and the other uses to which such halls are ordinarily 

' School District v. Boaid of Education of Lamar, 73 Mo., 687. 
^ Stroud V. Stevens' Point, 37 Wis., 367. 
3 Beach v. Leahy, 11 Kans., 23, 29. 
* State V. Powers, 38 Ohio St., 54. 
People V. Trustees of Schools, 78 111., 1.36. 

» Fleishell & Kimsey v. Hightower, 62 6a., a24 ; Htightower v. Slayton, 54 Ga., 108; 
8. C, 21 Am. Rep., 273. 

' School Dist. No. 4 of Marathon v. Gage, 39 Mich., 484. 
8 People V. Trustees of Schools, 78 111., 136. See J 34, 35, post. 
» Eddy V. Wilson, 43 Vt., 363. 
"> Greenbanks v. Boutwell, 43 Vt., 217. 
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put, then the district was doing what it had no lawful authority to do. 
If, aigain, the hall was designed and adapted to serve the interests of 
the district in respect to its schools, the making of the hall would not 
be rendered illegal if, when not wanted for school purposes, the district 
should permit it to be used for other purposes, having no relation to 
the schools. 

" We think it best to say further that, in the liuilding of a school-house 
to serve present needs, it is entirely proper for the district to have a 
wise and prudent forecast as to its prospective needs ; and in serving 
present needs it would be proper to go beyond the immediate necessity, 
and make reasonable provision for what the district seems likely soon 
to need for the service and accommodation of tlie increasing population 
and scholars. Common providence and the obvious dictates of economy 
may often require this." ^ 

§ 10. Same. — ^A school district may accept a bequest which does not 
materially increase its burdens.' It may lawfully recognize and pay 
equitable claims, though they are not legal demands.* Being vested 
with powers coextensive with the duties imposed upon it by statute or 
usage, it may do so reasonable an act as to execute a promissory note 
for a debt legally contracted for the benefit of its property or for money 
borrowed^ (if it has power to borrow), but the note is not governed 
by the law merchant ; an assignee takes it subject to all defences.* The 
payment of such a note cannot be resisted on the ground that it was 
given for unnecessary furniture purchased at an exorbitant price, 
unless fraud is shown and an offer is duly made to return the goods.* 
A school order does not possess the characteristics of negotiable paper.* 
The supreme court of Pennsylvania gave the following opinion on this 
point:'' " Orders drawn by a president of a board of school directors on 
the treasurer of a school district, under the school law, are not negoti- 
able bills or orders, but mere warrants for the payment of money to the 
persons to whom they are issued, to be disbursed by the treasurer under 
authority of law. They therefore do not authorize a subsequent holder 
to maintain suit in his own name, as upon a promissory note, bill, or 
order. They do not possess the ordinary properties of a mere contract, 
but are a statutory means of drawing the public money out of the hands 
of the legal custodian of the funds of the district." The power to bor- 

'Maynard v. Woodward, 36 Mich., 423. 

» Stockdale v. Wayland School District, 47 Mich., 226. See, also, Greenbanks v. 
Boutwell, 43 Vt., 215. 

'Whitney v. Stow, 111 Mass., 368. 

< Sheffield School Township v. Andress, 56 Ind., 157. See Merrill v. Town of Monti- 
cello, 14 Fed. Eep., 628. 

6 Johnson School Township v. Citizens' Bank, 81 Ind., 515. 

« National Bank of Mt. Pleasant v. Ind. District, Marshall, 39 Iowa, 490 ; Ohio ex rel. 
Steinbeck v. Treasurer of Liberty Township, 22 Ohio St., 144. 

'First National Bank of Northumberland v. Rush School District, 81* Pa. St., 307, 

'''■ 187 



30 CIRCULARS OF INFORMATION FOR 1883. 

row moaey, given expressly aud without directiou or restraint as to the 
mode of doing it, implies everything necessary to make that power 
effectnal or requisite to attain the end in view, and authorizes the issuing 
and sale of school district bonds^ In another similar case in Nebraska 
the court said :' "The power to borrow necessarily implies authority to 
determine the time of payment and the character of the evidence of in- 
debtedness that will be. issued, whether in the form Of notes or bonds 
payable in the future. The fact that the bonds were sold on the market, 
instead of being given to the person furnishing the money, docs not make 
them illegal. The object of the law was *o enable school districts to raise 
means to build school-houses therein. This being the object it was to 
be attained in the bestpracticable method. These districts, many of them 
on the frontier, with but little taxable property therein and no capital 
to be invested in loans, would have been unable for years to have 
effected a loan unless they had pursued the course adopted in this case, 
namely, issued their bonds." Bonds issued to facilitate the erection of 
a school-house are not invalidated by the facts that the site for it is un- 
desirable and, that their issuance was refused at a meeting held shortly 
before the one at which they were voted.^ 

§11. District meetings. — District meetingi? should be held after dae 
notice and conducted according to legal forms.* The notice of a school 
meeting should be exact and explicit, and broad enough in its terms to 
include the business actually done.^ Special meetings must be called 
by the proper officers regularly convened ; * the notice of an annual meet- 
ing may be given by two of three directors.^ When the date of the meet- 
ing is prescribed by statute, all are bound to take notice of it, and it 
need not be specified in the warning.^ If the hour of meeting is fixed 
by statute, a meeting called later in the day is illegal. Trustees have 
no power to order an election at another time than that authorized by 

' State V. School District 24 of Adams Co., 13 Nebr., 78. 

■2 State V. School District 4, 13 Nebr., 82, 88. 

*TayloT II. Brownfleld, 41 Iowa, 204. 

■• In some States much of the business of school districts is directly voted upon by 
the electors; in others it is conducted hy trustees, directors, or other ofScers. The 
meetings of the electors are considered here ; those of officers are treated of in 5 32, 
poit. The formalities of school ineetings are determined by statute and vary greatly 
in different States. Consequently, few decisions have extra-State application. 

» See Wiley v. Wilson, 44 Vt., 404; State v. Hurff, 38 N. J. L., 312.- 

« State D. School Trustees, 43 N. J. L., 358. 

''Holland v. Davies, 36 Ark., 446. Apparently a more formal notice is required for 
a special than for an annual meeting. The customary regulations respecting the calling 
of a special meeting are given by Judge Cooley, in his work on Taxation, page 246: 
"That the meeting shall be called by the officers of the municipality either on their 
own motion or on the application of a certain number of the voters or freeholders ; 
that it shall be notified either by a warning delivered or its contents stated to the 
several voters, or by notice published or posted in a manner particularly indicated by 
the statute ; and that the subjects to be considered at the meeting shall be specafled 
in the warning or notice." 

" Hodgkin v. Fry, 33 Ark., 716. 
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law.* A question as to whether a notice was given in due time may be 
settled by parol evidence, there being no date upon the notice.* In 
New Hampshire a meeting cannot act excei>ting on articles distinctly 
stated in the warrant.' In New Jersey a greater sum of money cannot 
be raised than is designated in the warrant.* A mere irregularity in 
conducting a meeting will not authorize judicial interference with its 
proceedings.' Strict proof of the regularity of proceedings authoriz- 
ing money to be collected cannot be required of a district by a defend- 
ant who has wrongfully received a portion of it.* It is no objection to 
an appropriation for a specified object that it was made at a special 
meeting duly called, after the same appropriation had been refused at 
the annual meeting.'' Bonds issued iu accordance with proceedings at 
a meeting held surreptitiously and without notice are void in the hands 
of even an innocent purchaser." The best evidence of business trans- 
acted at a school meeting is its records, and a court may reject oral 
evidence when the records of proceedings are famished.* 

§ 12. Liabilities of districts ex contractu. — A debt of a common school 
district, legally created by an existing directory or boanl of education, 
will, in the absence of any legislative intent to the contrary, continue 
binding on the district and enforceable against a subsequent set of offi- 
cers, although the legislature may have repeatedly changed the organi- 
zation of the directory or board by repealing old laws and enacting new 
ones, the district itself continuing to occupy the same territorial limits." 
Where one corporation goes entirely out of existence by being annexed 
to or merged in another, as when a consolidation of districts occurs, the 
new corporation will be entitled to the property and will be subject 

■District TownsMp of Hesper b. Independent District of BurrOak, 34 Iowa, .306. 

» Bealey r. Dickinson, 48 Vt., 599. 

» Holbroofc V. Fanlkner, 55 N. H., 311. 

* See State v. Palmer, 39 N. J. L., 250. 

'Tmstees Common Schools of Dist. 88 v. Garvey; reported by State superintendent 
to Bureau of Education. Judge McCrary, in his work on Elections, says : " The 
principle is that irregularities which do not tend to affect results are not to defeat the 
will of the majority ; the will of the majority is to be respected even when irregularly 
expressed." (Sec. 127.) Cooley on Taxation, p. 249, says : " Informalities are to be 
overlooked and disregarded if the substantial requisites of a vote appear." See J 36, 
post. 

« School Dist. 9 v. School Dist. 5 of Midland, 40 ^ich., 551. 

' State V. Lewis, 35 N. J. L., 377. 

'Stater. School District 9 of Nuckolls Co., 10 Nebr., 544. 

'Monaghan v. School Dist. 1 of Eandall, 38 Wis., 101; Eddy v. Wilson, 43 Yt., 363. 
" A distinction has sometimes been drawn between evidence to contradict facts stated 
on the record and evidence to show facta omitted to be stated upon the record. Parol 
evidence of the latter kind is receivable, unless the law expressly and imperatively 
requires all matters to appear of record and makes the record the only evidence." 
1 Dillon's Municipal Corporations, sec. 300. 

'0 Shankland o. Phillips, 3 Tenn. Chancery, 556. See Dannat v. Mayor N. Y. City, 6 
Hon(N. Y.), 83, and Simmons v. Holmes, 49 Miss., 134. 
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to the liabilities of the former corporation,^ " Equity and justice," 
said Dalrimple, J., " require that the consolidated district shall dis- 
charge the liabilities of the (several districts which it absorbed and of 
which it is now composed." Similarly, where a city or village school 
system supersedes a district, it acquires its property and is burdened 
with its liabilities.* In a case involving this question, the court 
said :' " Where one corporation goes entirely out of existence by beiiig 
annexed to or merged in another corporation, if no arrangements are 
made respecting the property and liabilities of the corporation that 
ceases to exist, the subsisting corporation will be entitled to all the prop- 
erty and answerable for all the liabilities." The law on this subject 
has been stated in Illinois substantially as follows, in a case arising out 
of the redistricting of a township: It was not within the power of the 
township trustees, by any action in the reorganization of the township, 
to impair the obligation of the directors of an old district to pay a 
teacher the compensation to which she was entitled under a contract 
they had made with her for services in behalf of the district. If the in- 
debtedness from the old district had been apportioned among and laid 
upon the new organizations, thus securing its payment, the law would 
accept the substituted mode and the old district would be discharged ; 
but, that not having been done, it remains bound, and for all purposes 
of aremedy will still be deemed to exist.* If a school districtis parcelled 
out among existing districts, the latter are liable for a debt of the former 
district, and the obligation is not joint but several.^ In an Iowa case a 
township was organized into independent districts after it had incurred 
a liability, and it was held that recoverj' coiild be had of all the inde- 
pendent districts united, and they could determine between themselves 
the amount for which each should be responsible.* 
An action will not lie against a school district on account of a claim 

' Sproul V. Smith, 40 N. J. L., 314. It is otherwise in New Hampshire. See Gen. 
Laws, 1878, Chap. 86, sec. 28, and Clark v. Nichols, 52 N. H., 298. 

« Thompson v. Abbott, 61 Mo., 176 ; Stroud v. Stevens' Point, 37 Wis., 367 ; School 
Committee of Providence v. Kesler, 67 N. C, 443. 

'Thompson v. Abbott, 61 Mo., 177. 

< Rogers v. People, 68 111., 154, 156. 

'Halbert v. School Districts, Watertown, 36 Mich., 421. This case came under a 
State statute, but the principle contained in the first proposition stated has been 
affirmed recently (1879) by the United States Supreme Court, as follows : " In such a 
case [the annexing of portions of a defunct municipal corporation to existing ones], 
if no legislative arrangements are made, the effect of the annulment and annexation 
■will be that the two enlarged corporations will be entitled to all the public property 
and immunities of the one that ceases to exist, and that they will become liable for 
all the legal debts contracted by her prior to the time when the annexation is carried 
into operation." Three justices dissented on the ground that it requires legislation to 
make a legal obligation against the enlarged municipalities and to apportion the debts. 
Mount Pleasant I). Beckwith, 100 U. S., 528, 535. 

6 Knoxville National Bank v. Independent Dislrict of Washington, 40 Iowa, 612. See, 
also, District Township of Knoxville v. Independent Districts, 36 Iowa, 420, and 
Stevenson v. Township of Summit, 35 Iowa, 462. 
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which has not been presented for allowance to the proper officer of the 
district.^ 

§ 13. Liabilities of districts ex delicto. — A school district or a city is not 
liable for personal injuries sustained on account of the negligent con- 
struction of its school-houses or negligence in keeping them in repair.* 

A noteworthy case has recently been decided in Pennsylvania : 

A school district employed a contractor to make certain repairs to the 
school-house. It was expressly agreed that he should not enter upon the 
work until the school was dismissed for the season. By permission of the 
supervising architect, the work was commenced earlier. The supports of 
the first floor were weakened by excavating around them, so that an iron 
column in the school room above became loosened and falling over in- ^ 
jured a child. Suit was brought against the district to recover damages 
for the injury. The court decided that although the board of directors 
took no measures to prevent the excavation which caused the damage, 
and of which some of them were aware, the persons who caused the 
injury were liable and not the school district. Trunkey, J., in giving 
the opinion, said :^ 

"School districts are corporations of a lower grade and less power 
than a city, have less the characteristics of private corporations and 
more of a mere agent of the State. They are territorial divisions for the 
purposes of the common school laws, and their oflBcers have no power 
except by express statutory grant and necessary implication, and these 
are for the establishment and maintenance of the public schools. The 
common school system partakes much of the nature of a public charity, 
extends over the whole State, is sustained by the public moneys, and the 
directors, who devote much time and labor for the public bdnefit, receive 
no compensation for their services. Unless exempted by the act of incor- 
poration or bylavr, a private corporation is liable for the wrongful acts 
and neglects of its officers, done in the course and within the scope of 

'Stackpole v. School District No. 5, 9 Oreg., 508. 

2 Lane v. District Township of Woodbury, 58 Iowa, 462; Hill v. City of Boston, 122 
Mass., 344. In the latter case Gray, C. J., ably reviews the law of the liability of 
municipal and quasi-corporations for neglect of corporate duty. "The school district 
or the road district is usually invested, by general enactments operating throughout 
the State, vnth a corporate character, the better to perform within and for the locality 
its special fnnotion, which is indicated by its name. It is but an instrumentality of 
the State, and the State incorporates it that it may the more effectually discharge its ap- 
pointed duty. * * * The bodies above named rank low down in the scale or grade 
of corporate existence, and hence have been frequently called quasi-corporations. 
* • • Manyof the courts have drawn a marked line of distinction between munici- 
pal corporations and quasi-corporations in respect to their UabUity to persons injured 
by their neglect of duty, holding the former liable, without aii express statute giving 
the action, in cases in which the latter are not considered liable unless made so by 
express legislative enactment." 1 Dillon's Municipal Corporations, sees. 25, 26. In 
the recent case of Wixom v. City of Newport (13 E. I., 454 ; 43 Am. Eep., 35) it was 
was held that the city was not liable for an injury caused by adefectin the heating 
apparatus in a public school. 

'School District of City of Erie v. Puess, 98 Pa. St., 600. See $ 37, post. 
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their employment, the same as a natural person is for the acts and neg- 
lects of his servant or agent. A less stringent rule applies to public 
corporations, and least stringent of all should he applied to school dis- 
tricts, whose officers have limited and defined powers in a system ex- 
clusively for the free education of the children in the commonwealth." 

CHAPTER III.— TAXATION. 

§ 14. Subjects of taxation.— School districts levy taxes by directioB of 
the legislature and for school purposes only.* They are to be levied on 
districts as they exist at the time of the levy, rather than as they were 
when the tax was voted.^ A legal tax may be levied on a person or prop- 
erty coming into a district after th e tax has been voted.^ In New Hamp- 
shirethe court said : " So far as regards the equity of the thing there Is 
no substantial difference between this case and the case of one annexed 
against his will to a school district which is already owing debts con- 
tracted before the annexation, and, that this may be done, I suppose no 
one doubts." Where a farm situated in an adjoining town had been 
annexed to a school district in a city and subsequently the city had been 
constituted one school district, it was decided that the city, as existing 
for school purposes at- the time it became a single district, constituted 
that district, and that the farm belonged to it for purposes of taxation 
for the support of schools.^ 

§ 15. Purposesof taxation.^ School districts can tax for corporate pur- 
poses only,' i. e., "such as have a legitimate connection with then- 
objects and a manifest relation thereto." ^ Under this class come the 
ereetion of buildings, even though more extensive than immediately 
necessary;'' the erection of an alleged unnecessary school-house;' the 
maintenance of a high school ;' and the instruction of pupils in other 
languages than the English.'" 

School districts have no right to raise money to build a school-house 
upon a lot other than that legally designated.^^ Trustees cannot levy a 
tax for railroad purposes.^ 

"'In the absence of special constitutional restriction, the legislature may confer tlie> 
taxing power npon -municipalitiea in such measure as it may deem expedient ; in other 
words, with such limitations as it sees fit, as to the rate of taxation, the purposes for 
which it is authorized, and the objects (that is, the property) which shall be sub- 
jected to taxation." 3 Dillon's Municipal Corporations, sec. 740. See J 3, ante, 
•School District 9 v. School District 6, Hamilton Co., 9 Nebr,; 331. 
^Fifield V. Swett, 56 N. H., 432, 435. 
■•Pickering v. Coleman, 53 N. H., 424. 

'Board of Trustees v. People ex rel. T., W. & W. Railway Company, 63 HI., 299. 
• People V. Dupuyt, 71 111., 651, 656. . 

' Greenbanks v. Boutwell, 43 Vt., 207. I 

8 Power's petition, 53 Mo., 218. 

Stuart V. Dist. 1 of Kalamazoo, 30 Mich., 69; Richards v. Raymond, 92 111., 612. 
'» Powell «. Board of Education, 97 111., 375; s. c, 37 Am. Rep., 123. 
" Marble v. McKenney, 60 Me., 332. 
"People V. Dupuyt, 71 111., 651, 656. 
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In .New Jersey the purposes for which money is to be raised by taxa- 
tion must be declared by the voters in school meeting. Unless the exact 
objects are specified and the sum to be devoted to each is determined, 
the tax is void.* 

A tax levied by the school trustees of a town or city for school pur- 
poses is not a tax for " general city or town purposes." * 

§ 16. Powers of taxation. — When, discretionary power of taxation has 
been vested in a board of school directors or supervisors and has been 
exercised for the year, the power is exhausted for the year in which the 
levy is made ; and neither the of&cers levying the tax nor their succes- 
sors can levy a different school tax for that year;' yet, if that power 
has not been used to the full extent, courts might allow a supplementary 
tax for a special purpose to be raised.^ In Illinois the directors of school 
districts, under some circumstances, may levy a special tax without a 
vote of the people.* Where they built a school-house without a vote 
from the district, the levying a tax, accepting the building, and having 
a school taught therein did not legalize the act nor bind the people to 
pay the tax.^ When county authorities are empowered to levy such a 
tax, not to exceed a certain amount, as may be determined by the qual- 
ified electors of the several school districts, they cannot forestall the 
action of the electors by assessing a school tax.'' Authority to levy a 
tax on property does not authorize the levy of a poll tax." Where it is 
the duty of one officer to direct another to levy a tax, any written com- 
munication is sufficient.^ 

§ 17. Collection of taxes. — The illegal formation of a district will 
afford no ground for resisting the collection of taxes levied by its direc- 
tors, they being de faotxt officers.*" Kor can such resistance be offered 
on the ground that the title to the land purchased as a site for the 
school building for whose erection the tax was levied is defective, so 
long as the possession remains undisturbed." Although a school tax 
is invalid if the notices of election fail to specify the questions to be 
voted on, its validity cannot be questioned by one who participates in 
the election and seconded the motion to raise th& money." Personal 
chattels outside of the district to which a tax is due should not be dis- 



' State ». Greenleaf, 34 N. J. L., 441; State v. Sullivan, 36 N. J. L., 89; State v. 
Duryea, 40 N. J. L., 2C6. 

* South Bend v. University of Notre Dame du Lao, 69 Ind., 344. 
' Oliver v. Carsner, 39 Texas, 396. 

* Furniture Company v. Harvey, 45 Iowa, 466. 
« Pennington v. Coe, 57 111., 118. 

•School Directors v. Pogleman, 76 111., 189. 

' Cairo and Fulton E. E. Co. v. Parks, 32 Ark., 131 ; Murphy v. Harbison, 29 Ark., 
340. 

» Board of School Commissioners of Indianapolis v. Magner, 84 Ind., 67. 

9 Dent V. Bryce, 16 8. C, 1. 
"> TrumboD. People, 75 111., 561. 
" People ». Sisson, 98 111., 335. 
'» Thacher r. People, 98 111., 632. 
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traiDed for school taxes, even though the district seeking to distrain 
included, when the tax was levied, the territory within which the chat- 
tels are found. A tax levied is not a lien upon personal property.^ It 
is well settled in many States that money paid by compulsion on account 
of a void tax may be recovered in an action against the municipality 
receiving it. It is equally well settled that if a person voluntarily pays 
a Void tax, with knowledge of the facts which render it void, he cannot 
recover back the money thus paid.^ 

§ 18. Exemption of school property from taxation.— Statutes and con- 
stitutional provisions for the exemption from taxation of property used 
for educational purposes are strictly construed,' and are sometimes de- 
clared to be directions not to tax rather than grants of a right not to 
be taxed.* Where the constitution of a State exempted property used 
exclmively for educational purposes, it was held that neither land owned 
by a college with the intention that it should become in future a per- 
manent 8ite,= nor a farm used by the owners of a school for supplying 
produce and illustrating instruction in agriculture,* was exempt. In 
the latter case the court said : 

" If a farm be used for the purpose of raising produce to sell and get 
money to carry on a school, it wiU not be exempt. The use for educa- 
tional purposes is in such a case too remote. The immediate or primary 
object for cultivating the farm in such a case is to obtain the produce, the 
secondary object is to obtain the money that the produce will bring, and 
the remote object is to aid and foster the school." The property affiected 
by a clause exempting all deemed necessary for school purposes is much 
more extensive.'' In an opinion in the United States Supreme Court, 
Mr, Justice Miller said :^ "The distinction is, we think, very broad be- 
tween property contributing to the purposes of a school, made to aid in 
the education of persons in that school, and that which is directly or 
immediately subjected to use in the school. The purposes of the school 
and the school are not identical. The purpose of a college or university 
is to give youth an education. The money which comes from the sale 
or rent of land dedicated to that object aids this purpose. Land so held 
and leased is held for school purposes in the fullest and clearest sense." 
It has been decided that a professor's house, owned by a college, is in- 
cluded in an exemption of the grounds and buildings of literary institu- 

1 McKay v. Batchellor, 2 Colo., 591. "Municipal power to collect by distress fcid 
sale cannot be implied because the State collects its taxes in this manner. It must 
be given, if not in express terms, yet by the clearest and most indubitable impliba- 
tion." 3 Dillon's Municipal Corporations, sec. 818. 

» PoweU V. Board of Supervisors of St. Croix County, 46 Wis., aiO, 213. 

3 South Bend v. University of Notre Dame du Lao, 69 Ind., 344, and nearly all 
cases cited in this section. 

*Probasoo v. Moundville, 11 W. Va., 501. 

* Washburn College v. Commissioners of Shawnee County, 8 Kan8.,344. 

« St. Mary's College ». Growl, 10 Kans., 442, 450. 

'Chicago V. People, 80 111., 384, 387. 

8 University v. People, 99 U. S., 309, 324. 
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tions "devoted solely to the appropriate objects of these institutions." 
The reasons assigned for the decision were that the house was erected 
with money of the college that might otherwise have been exempt, that 
it was used to sustain the college, that it was for an object peculiarly 
fitting and appropriate, and that it was not leased or otherwise used 
with a view to pecuniary profit. Two judges dissented on the ground 
that the house was owned and used for the purpose and object of re- 
ducing salary expenses, and consequently for a pecuniary profit.' 

§ 19. Same. — Two cases involving the exemption of school property are 
mentioned in a recent number of a prominent law journal.'^ In one it 
was held that a building used partly as a dormitory and boarding house 
for students of an academy and partly as a public house is not exempt 
from taxation as land " for the use of the academy," the court saying 
that " the phrase ' for the use of is not to be taken in the same sense 
as ' for "the profit of."" In the other case" a female seminary was orig 
inally located upon a tract of eight acres of land, upon which were 
erected the buUdiugs of the institution. Afterward the corporation ac- 
quired three other small tracts of land. All are included in the com- 
mon inclosure of the seminary grounds, with dividing fences within 
that common inclosure. The several tracts are used, a portion for walks 
and lawns for the exercise and benefit of the scholars, a part for garden- 
ing to supply the institution with vegetables, a part for an orchard to 
supply necessary fruit for the institution, a part for raising feed for 
stock, for pasturage, and for wood land, all for the exclusive use of the 
institution, and not "otherwise used with a view to profit." These lands 
were held exempt from taxation under the statute of exemption relating 
to property of institutions of learning. The court said : "The evidence 
further shows that all this property is necessary for the proper carrying 
on of the institution ; that said tracts of land are used exclusively for 
the purposes of the institution, and that no part of the same has been 
leased or otherwise used with a view to profit ; that it is necessary in 
connection with the institution to have cows tp supply milk for the 
scholars and teachers, all of whom (numbering about 175 persons) reside 
and live within and upon the grounds of the institution ; that horses are 
required to do the necessary hauling connected with the seminary, and 
that all the hay, corn, and oats raised on the place go to the feeding of 
thS stock thereon ; that nothing is ever sold off the premises, and that 
what is raised is but a partial supply for the institution ; that the ob- 
ject of the institution is, as far as possible, to make it a self-sustaining 
one, and that what is realized over and above actual expenses is used 
as a fund for the education of indigent females. We do not see why 
the facts of this case do not bring these lands within the very words of 

' Trustees of Griswold College v. State, 46 Iowa, 275, 281, 283. 

•Albany Law Journal, vol. 28, p. 205. 

» Trustees of Phillips Exeter Academy v. Exeter, 58 N. H., 306 ; 8. C, 42 Am. Rep., 589. 

<Monticello Seminary ». People, 106 111., 398. 
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the exemption from taxation of the constitution and the legislation 
upon the subject. They form one connected body of land, upon which 
the seminary buildings are situated. They are not lands which are 
leased by the institution or otherwise used with a view to profit, but 
they are used strictly in the carrying on of this seminary of learning, 
and are used exclusively for that purpose." Chief Justice Scott dis- 
sented on the ground that land used as a farm was "used with a view 
to profit." 

§ 20. Same.— Schools established by private donations, and carried on 
for the benefit of the public and not with a view to profit, are " institu- 
tions of purely public charity" within the meaning of the provision of 
the Ohio constitution which authorizes such institutions to be exempt 
from taxation.! Such schools are not exempt as being "free public 
schools."" The term "school-houses and seminaries of learning" evi- 
dently includes the buildings and the lots upon which they stand? How 
much is included in an exemption of lots whereon school buildings are 
erected was discussed at considerable length in New York a few years 
ago (1875).'' An academy for ladies owned extensive grounds in the 
upper part of New York City and had its buildings near the centre of 
them, occupying about five acres. Eight acres were used as a vegetable 
garden for the academy, one acre as a cemetery, and the residue, thirty- 
six acres, more or less, was for recreation and walking. It was decided 
that the property was exempt. The court said •? " The propriety of the 
exemption is precisely the same, whether it relates to the biiildings them- 
selves and the lots on which they stand, or to the ground required to 
]>romote and secure the recreation and health of the pupils of the schools 
and those engaged in teaching and guarding them. A well ordered, 
prosperous school requires the one as much as it does the other. It 
would be very unwise and indiscreet to allow young persons to be con- 
fined in school buildings upon grounds affording no reasonable oppor- 
tunity for exercise or diversion." " The property claimed by the relator 
to be exempt from taxation was all shown to be a portion of the lots or 
parcel of ground on which its school buildings are situated. What they 

1 Gerke ». Purcell, 25 Ohio St., 229. 

-St. Joseph's Church ■!). Assessors, 12 R. I., 19. 

' Warde ». Manchester, 56 N. H., 508 ; s. c, 22 Am. Rep., .504. " An exemption of 
all colleges, academies, or seminaries of learning extends to the houses and lots pro- 
vided by a college for the residences of president, professors, and steward as part of 
their compensation." Hilliard's " Law of Taxation," sec. 35. 

■* People ex rel. Academy of the Sacred Heart v. Commissioners of Taxes and Assess- • 
ments of New York City , 6 Hun (N. Y. ), 109. The statute under consideration provided 
that "The following property shall be exempt from taxation: » • * Everybnild- 
ing erected for theiise of a college, incorporated academy, or other seminary of learn- 
ing, every building for public worship, every. school-house, court>house, and jail, and 
the several lots whereon such buildings are situated, and the furniture belonging to 
each of them." Rev. Stat., 5th ed., vol. 1, p. 906. 

' Ibid., 112, 114. Union College holds exempt 130 acres ; Madison University, 140 
acres; Vassar College, 310 acres; and Cornell University, a still greater area. 
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do not occupy has been devoted to the promotion of the convenience of 
the occupants of the buildings, supplying their wants, and affording 
them the means of recreation, health, and exercise." 

§ 21. Local assessment of school property.— It has been frequently stated 
that school property, exempt from taxation, was nevertheless liable to 
local assessments for the construction of streets, sewers, and the like.^ 
A recent case in Connecticut has been decided to the contrary. Under 
the charter of the city of Hartford all land specially benefited by a city 
improvement was liable to be assessed for the expenses of such improve- 
ment. A school house and lot, used solely for school purposes, was as- 
sessed for a street improvement, and the court held that the benefit to the 
school district was too contingent and remote to render it liable to pay 
the assessment.* The court said : " The assessment was undoubtedly 
made upon the idea that the intrinsic value of the property was increased, 
but, if that were so as a matter of fact, does it follow that it was increased 
in value as school district property, bought and used solely for school 
purposes ? and did the district, or could it, from the nature of things, 
derive any immediate, direct, or special benefit from the laying out of 
the street ? We are unable to see how the district as a corporation could 
be so benefited, or that their property was rendered any more valuable 
for the purpose for which they use it, and for which they must continue 
to use it, if not for all time, at least for a very long period." 

The following statement of the exemption of school property from 
taxation appeared in the Eeport of the United States Commissioner of 
Education for 1880, pp. cclv-cclvii : 

The exemption of school property is either determined by the constitution of each 
State or else impliedly or expressly delegated by it to the legislative body. The 
States whose constitutions prescribe the rule of exemption are Arkansas, Califocoiai,. 
Kansas, Louisiana, Minnesota, Missouri, Ohio, and Pennsylvania. The propOTty 
which is exempted is, in Pennsylvania, public property used for public purposes, 
which includes schools aided by the Commonwealth ; in Ohio, public school-houses, 
by which is meant "such as belong to the public and are designed for schools 
established and conducted under public authority." [Gerke v. Purcell, 25 Ohio 
St., 229, 240.] The term has been made to cover not only the houses themseliB^jg, 
but their furniture and the books properly belonging with them. In California 
property used exclusively for public schools is required to he exempted. In Mis- 
souri, lots in incorporated cities or towns, or within one mile of the limits of any 
such city or town, to the extent of one acre, and lots of one mile or more distant 
from such cities or towns, to the extent of five acres, with the buildings thereoo, may 
bo exempted from taxation when the same are used exclusively for religions worship, 
for schools, or for purposes purely charitable. In Minnesota, public school-houses, 

' "It is no objection to an assessment for a local work that the property assessed is 
used for a purpose that will not he specially advanced by the improvement ; as, for 
instance, that it is * * * devoted to school or charitable purposes." Cooley on 
Taxation, p. 458. 

' ' A general statute exempting certain property * * * from ' taxation by any law 
of the State ' does not exempt it from liability for a street assessment." 2 Dillon's 
Manicipal Corporations, sec. 7.77. 

*City of Hartford v. West Middle District, 45 Conn., 462 ; S. C, 29 Am. Eep., 687. 
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academies, colleges, uniyersities, and all semiuaiies of learning are exempted fiom 
taxation ; in Arkansas, school buildings and aippavatus, libraries, and grounds used ex- 
clusively for school purposes ; and in Kansas and Louisiana, all property used exclu- 
sively for educational or school purposes. The constitution of Colorado e?;empts lots, 
with the buildings thereon, used exclusively for schools, "unless otherwise provided 
by general law," and that of South Carolina requires the general assembly to enact 
laws for the exemption of public schools, colleges, and institutions of learning, pro- 
vided the exemption shall not extend beyond the buildings and premises actually occu- 
pied. In the other States the exemption of school property is a matter for indepen- 
dent legislative action, though many constitutions give special permission to legisla- 
tures to exempt property of certain kinds or property used for specific purposes. 

The latest compilations of the statutes of the several States show substantially the 
laws regulating the exemption of school property as they now exist. There may have 
been a few changes, but it is not a subject upon which there has been much fluctuat- 
ing legislation. In Illinois, Maine, Maryland, Massachusetts, Mississippi, North Caro- 
lina, Oregon, South Carolina, and West Virginia, all school property, with some few 
limitations, has been exempted. In Maine and Maryland all the property of liter- 
ary institutions is designated as exempt. In Illinois this broad exemption is limited 
by the provision that it shall not extend to real estate leased or otherwise used with 
a view to profit. In Massachusetts exemption of real estate does not extend beyond 
that occupied by the educational institutions and their officers for corporate purposes. 
In Mississippi it extends, not only to property used for the benefit and support of in- 
stitutions for the education of youth, but also to that held and occupied by the trust- 
ees of schools and school lands for the use of public schools. 

It n n n # #t ^ 

The exemption of school property is almost as general in Iowa, Kentucky, Michigan, 
Minnesota, Nebraska, Nevada, New Jersey, New York, and Texas as in the States pre- 
viously mentioned.' In all of them, buildings, grounds, and furniture are exempt so 
far as they are actually necessary for the use and enjoyment of the institutions owning 
them. Books or libraries are expressly included in the exempt property in all these 
States except Nevada, New Jersey, and New York ; and apparatus, equipments, or other 
general terms are used in all these States to designate personal property commonly 
found in schools, and which is usually exempted by direct words or by implication. 
The exemption of these kinds of property is on condition oftentimes that they be used 
for strictly educational purposes and be not in excess of specified amounts. The real 
estate exempted is limited to three acres in Nebraska and five acres in Kentucky and 
New Jersey. In Minnesota, Nevada, and New York it must be immediately connected 
with the buildings of the institution to which it belongs. In Connecticut, Georgia, 
New Hampshire, and Vermont it is known that the buildings of educational institu- 
tions are exempt, and it is to be presumed that the term "buildings" includes the 
lots upon which they are erected. In Florida and Indiana public school property is 
exempted; The laws in Rhode Island and Wisconsin have peculiar features which 
will best be understood by presenting them verbatim. The law of Rhode Island ex- 
empts "buildings for free public schools, buildings for religious worship, and the land 
upon which they stand and immediately surrounding the same to an extent not ex- 
ceeding one aicre, so far as said buildings and land are occupied and used exclusively 
for religious or educational purposes ; the estates, persons, and families of the presi- 
dent and professors, for the time being, of Brown University, for not more than ten 
thousand dollars for each such officer, his estate, person, and family included." 

In Wisconsin exemption extends to "personal property owned by any religious 
scientific, literary, or benevolent association, used exclusively for the purposes of such 
association, and the real property, if not leased or not otherwise used for pecuniary 
profit, necessary for the location and convenience of the buildings of such association 
and embracing the same, not exceeding ten acres, and the lands reserved for grounds 
of a chartered college or university, not exceeding forty acres." 
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CHAPTBE IV.— SCHOOL PEOPEETY. 

§ 22. School funds — ^The State is the owner of public school prop- 
erty and school funds ; and this is one reason why such property is 
exempt from taxation. i In the case of certain lands held in the name 
of the city of Chicago exclusively for the use of its public schools and 
derived mediately from public school lands, the court said :* "No act of 
the general assembly has ever granted the title to the school property 
and fund irrevocably to any body of persons. They have created cor- 
porate bodies to handle and control the fund for the use of the people, 
but that body has not parted with the power to control the fund in any 
mode they may choose for the use of schools. They could, if disposed, 
deprive those to whom its management is intrusted of the fund, and 
intrust it to others. Whilst the increase of the fund should be expended 
in the support of schools, the manner or the' agency employed may be 
at all times controlled or changed by the State at pleasure. The State 
is virtually a trustee of the fund for the use of the people, and the mu- 
nicipalities and officers are but the agencies employed by the State 
in executing its trust." The general assembly has no power to abdicate 
its control over the school fund.' Such a fund must be applied to the 
exact purposes for which it was created and exists.* But although the 
State may not have the constitutional power to divert school moneys from 
the purposes for which they are set apart, she may change the adminis- 
trators of the funds, and, in her wisdom and discretion, direct the mode 
and manner of the administration of the trust, and how, by whom, 
and to whom the moneys are to be paid and applied.' If a fund is pro- 
vided by the constitution for free public schools it can only be ap- 
plied to such schools as are within the uniform school system required, 
are free from religions and sectarian control, and open to children of 
school age; though this freedom of admission does not preclude the 
classification of the schools according to the ages, sex, race, or mental 
acquirements of .the pupils.* In a case in Massachusetts, under a con- 
stitutional provision requiring moneys raised for the public schools to 
be applied only to those under the charge of the public authorities, it 
was denied that a town could appropriate moneys raised for public 
schools to the support of a school founded by a bequest, under which 
the charge of the school was vested in trustees who, though most of 
them elected by the town, must be connected with certain religious so- 
cieties.''' A tax for building purposes cannot be used for ordinary ex- 

' City of Chicago v. People, 80 111., 384. See Illinois Industrial University v. Super- 
Tisors of Champaign County, 76 111., 184, and } 3, ante. 
' City of Chicago v. People, 80 111., 385. 
'.Auditor V. Holland, 14 Bush (Ky.), 147. 

■•Wiley V. School Commissioners of Alleghany Co., 51 Md., 401. 
e Mobile School Commissioners v. Putnam, 44 Ala., 506. 
*Otken V. Lamkin, 56 Miss., 758. On race classification, see J 44, post. 
'Jenkins v. Andover, 103 Mass., 94. 
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penses ; but the exemption of the surplus of the annual taxes from the 
payment of debts contracted for buildings would not seem a rule of law 
or justice, if payment would not prevent the schools from being kept open 
the required period in the subsequent year.i when real estate is con- 
veyed to school trustees for school purposes, and this is so expressed in 
the deed, the landitself must be so used ; the directors and trustees have 
no right to sell the land and apply the proceeds to school purposes, but 
they may rent it or use it as a school site.^ If the power of loan of 
school funds is regulated, the lending of them on other securities than 
those mentioned and prescribed is a misapplication, butdoesnot discharge 
the borrower.3 guch funds in the hands of a county treasurer are not 
secured by his general bond, but only by his distinct bond for their pay- 
ment, this being not cumulative to his general bond, but separate from it.* 

§ 23. Same.— A school district can take by will.' Money bequeathed 
to a township goes to the territory which was included in the specified 
township at the time of the execution of the will.* 

There was a bequest in New York City to the board of trustees of 
each of the several wards as they might exist at the time of the final 
distribution of the estate, and in construing the clause the court said:' 
"I do not think the provision can be extended to embrace schools in 
wards created in' territory annexed to the city limits since the testator's 
death. Whilst he did contemplate that by increase of population old 
wards might be divided and in this way new ones created, he did not 
provide for schools in territory to be after acquired." 

A due proportion of all moneys intended for the education of the 
children that resided in an original district ought to be given by it to a 
new one formed partly out of its territory prior to its reception of the 
moneys, although the new district was not organized until afterward.' 
Where territory is set into an adjoining county or township, or attached 
to an independent school district in an adjoining county or township, 
for school purposes, or is restored from an independent district to the 
district township to which it geographically belongs, there must be an 
equitable apportionment of all the assets and liabilities.' If money 
is willed to a village to build a suitable structure for a high school, 
without further direction as to its maintenance and without endowment, 
the village may build the house, use it temporarily for graded school 
purposes, and delay for a reasonable time the organization of a higher 

1 tierman Township School District v. Sangston, 74 Pa. St., 454. 
'Trustees, &c., of Morgan County v. Braner, 71 111., 546. 
'Littleworth v. Davis, 50 Miss., 403. 

■• State «. Young, 33 Minn., 551; State v. Johnson, 55 Mo., 80. 
6 Estate of Bulmer, 59 Cal., 131. 
« Board of Education v. Ladd, 26 Ohio St., 210. 
'Bettsc. Betts, 4 Abbott's Hew Cases (N. Y.), 412. 
'Johnsons. Smith, 64Ind.,275. 

'Albin». Directors of Independent District of West Braneh, 58 Iowa, 77. See J 5, 
anie. 
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department.! Fines imposed by municipal ordinance are not included 
in those accruing to the State, such as in some States are added to the 
school fund.^ 

5 24. Sites and buildings. — A public school-house is a building belong- 
ing to the public and designed for schools established and conducted 
under public authority .^ A district contracting for the erection of a 
bouse within a stated time is bound to furnish a suitable site within 
such reasonable time that the contractors may not be delayed in the 
performance of their agreement.'' A site may be obtained by condemina- 
tion.' While the law was silent on the subject of obtaining sites other- 
wise than by purchasfi, certain counties of Pennsylvania successfully 
tried compulsory condemnation ; then the State passed a law allowing 
it, and the law was pronounced constitutional.' The court said : " The 
common school system pervades the whole Commonwealth and is its 
creature, acting in the several school districts by its boards of directors 
or controllers, who are simply the agents of the State in carrying out the 
wise, benevolent, and foresighted policy of the government. Every man, 
woman, and child in a republic shotild be able to read and write, and 
this is the object aimed at by the common school law. School-houses 
are an essential part of the system, and the compulsory power is as 
necessary to it as the taking of land for a public highway."" In a case 
in Maine the court assumed that land might be taken under the right 
of eminent domain, against consent, and the compensation therefor fixed 
by others, without the participation of the owner, under a statutory 
clause authorizing school districts " to determine where their school- 
houses shall be located.'" Proceedings to condemn are invalid where 
there has been no legal determination of the site.^ A petition asking 
the condemnation of a site should designate the same and show dis- 
agreement with the owner as to compensation. When the owner of a 
proposed site is represented at the proceedings to condemn it, he is 
deemed to waive objections to jurors if he does not challenge them at 
the time.^ If a lot is taken iUegally, no allowance will be made for im- 
provements put upon it." The fact that a lot has already been im- 

' Hathaway 1). New Baltimore and Lake School District, 48 Mich., 257. 

s Commissioners v. Raleigh, 88 N. C, 120. 

^Gerke v. Purcell, 25 Ohio St., 229. 

<Tod(i V. School District 1 of Greenwood, 40 Mich., 294; Township Board of Educa- 
tion 1). Hackman, 48 Mo., 243. 

*" Land may be appropriated for the erection of a school-house and for a school 
yard. The use proposed is not local and limited, but public. Schools are a public 
necessity, and as taxation for schools is supported the exercise of eminent domain is • 
equally justified in providing suitable locations." Mills on Eminent Domain, J 17. 

« Long V. Fuller, 68 Pa. St., 170, 172. 

' Norton v. Perry, 65 Me., 103. 

f Heck V. Essex School District, 49 Mich., 551. 

f Smith V. School District 2 of Milton, 40 Mich., 143. 

=" Spalding ». Chelmsford, 117 Mass., 393. 
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proved does not prevent its condemnation.^ If a location is void bj 
reason of insufficient and defective description of premises taken, pro- 
ceedings must be begun anew in order to make a valid location.* If a 
site is purchased the deed of conveyance must be without any defeat- 
ing condition, such as that the land shall revert to the grantor on a 
change in the school system. Such a limitation is inconsistent with the 
objects of the grant and must be rejected as surplusage.^ 

In New York it was held that a deed made and received by a school 
district trustee on the express condition " that the title and estate of the 
grantee [trustee] and his successor in the said premises should cease 
when the said use [as a public school site] should cease, and should 
thereupon be vested in the grantor, his heirs, and assigns ; the district 
to build the fence and keep it in repair," was such a conveyance as a 
school district might accept, and that the last clause imposed on the 
district an obligation differing only in extent from that which the law 
imposes with regard to division fences, which the district might enter 
into before voting a tax for building or repairing the fence.* 

§ 25. Same. — A school-house erected on the land of a private citizen 
by his oral consent will be considered personal property.* In the case 
referred to, the cou];t said : "Although it is a general principle of law 
that a building permanently annexed to the freehold becomes a part 
of it and is real estate, yet if it is erected by the builder with his own 
money, and for his own exclusive use, as disconnected from the use of 
the land, and with an agreement to that effect between th* owner of the 
land and the builder, it will, as between the parties, be considered per- 
sonal property." A committee of a board of school directors appointed 
to get up plans for a new school building from some architect and sub- 
mit the same for approval, has authority to contract with an architect 
for plans and specifications as well as a preliminary sketch.^ Before a 
building can be paid for, in Nebraska, at least, the district must., not 
only raise the money, but distinctly authorize its expenditure.'' Scfiool- 
houses and sites are "assets" within the meaning of a statute provid- 
ing for an equitable division of assets in case of the 'division of dis- 
tricts.' 

§ 26. Use of bidldings — A public school-house is to be used for public 
school purposes.* A lease of one continuing during a specified time and 
based on a valuable consideration by a board of education vested with 



' Ferree v. School District, 76 Pa. St., 376. 
•Norton v. Perry, 65 Me., 183. 

'School Committee of Providence v. Kesler, 67 N. C, 443,447. 
'Albright V. Riker, 22 Hun (N. Y.), 367. 
"District Township of Corwin v. Morehead, 43 Iowa, 466, 468. 
« School District of McKeesport v. Miller, 1 Pa. Sup. Ct., .510. ! 

' School District of Dickson County v. Stough, 4 Nebr., 357. 
* Williams v. District Township of Jackson, 36 Iowa, 216. 

« Spencer*. School District, 15 Kans., 259. Statutes allow some other uses in sev- 
eral States. 
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the property of a district in trust for the use of public schools, for the 
purpose of having a private or select school taught therein, is in viola- 
tion of trust.* Charter authority to a village council, as a board of edu- 
cation", to purchase grounds, erect buildings, borrow money to establish a 
school of a high grade, and levy taxes for the erection and support of 
the same, does not authorize the conveyance or leasing of the buildings 
when completed, without pay or rent, to an individual or private cor- 
poration, for the purpose of having a school taught therein for pay. 
The school contemplated by such a charter is one free to all children of 
suitable age and advancement residing in the district, and anything 
else is a perversion of the property from its intended uses.^ But if a 
town is specially empowered to own and use a school-house for educa- 
tional purposes, it may open a free public school, or rent the premises to 
private parties,' or procure an interest in existing schbols,* as may seem 
best to provide for the educational wants of the public. In the case last 
cited a town purchased a controlling interest in two established schools. 
In deciding that it had a right to do so, the court, not relying on a 
statute, and simply referring to the article of the constitution requiring 
the maintenance of a thorough system of general education, said:' "IJo 
student of the history of this country from the earliest settlement to 
the present day can fail to see that, to furnish facilities for the educa- 
tion of the people, it has not only been the constant practice of both the 
State and the corporate [municipal] organizations to engage in projects 
for the advancement of education, but that this has been a favorite and 
preferred object ; and it seems to us that more permanent good has 
cdme to the country from this application of municipal funds than from 
any other use of such funds." " The trustees in this case undertook to 
keep up the school. No profit accrues to them. The house is the neces- 
sary thing ; the public may well'furnish that, leaving the school to support 
itself." The use of a school building for the purposes of a Sunday school 
has been disapproved in Missouri, on the grounds that the school law 
does not justify or authorize it and that "if the precedent be estab- 
lished it may lead to great abuses and disagreeable altercations be- 
tween different religious denominations, which it is the purpose of our 
common school to avoid." ^ Such a use has been allowed in Iowa 
under a clause in a statute authorizing the electors to direct the dispo- 
sition to be made of the school-house ;' and the use of the school-house 
for Sabbath school and religious services is not affected by a clause in 
the constitution exempting all persons from paying taxes for building 



1 Weir V. Day, 35 Ohio St., 143. 

'Sherlock v. Winnetka, 68 111., 530. 

'Fleishell & Kimsey v. Hightower, 62 Ga., 324. 

» Danielly v. Cabaniss, 52 Ga., 211. 

< Ibid., 222. 

sDorton v. Hearne, 67 Mo., 301. 

' Townsend v. Hagan, 35 Iowa, 194. 

203 



4.6 CIKCULABS OF INFORMATION FOR 3883. 

or repairing places of worship. The use for the i)urposes named does 
not convert the school-house into a building for worship within the 
meaning of the constitution, since it is only temporary, occasional, and 
enjoyed only by permission.* In Illinois it has been decided that the 
temporary use of a school-house for religious worship is not repugnant 
to clauses in the constitution forbidding the. use of public funds for 
sectarian purposes and requiring school moneys to be faithfully applied 
to school purposes.* "Eeligion and religious worship," said the court, 
"are not so placed under the ban of the constitution that they may not 
be allowed to become the recipients of any incidental benefit whatsoever 
from the public bodies or authorities of the State." 

§ 27. Insurance, repair, and fomisliing of school-houses. — ^A provision 
that a school of&cer shall have the control and management of the school- 
house does not empower him to bind the district by a contract of insur- 
ance,' nor to purchase lightning rods.* A district can obtain the in- 
surance on a school-house bui-ned, although it had been nominally sold 
on credit by oflftcers authorized to sell, because such sale on credit vas 
void without ratification by the district.' If a house be burned the in- 
surance money cannot be obtained by the creditors by garnishment;* 
for the property of a school district cannot be garnished,'' nor subjeated 
to a mechanics' lien.' Neither a stereoscope with views' nor charts con- 
taining the multiplication tables, forms for business contracts, and promi- 
nent historical events," are " necessary appendages " to a school-house. 
A board authorized to purchase school apparatus may buy an organ for 
a school in which music is taught as a recognized branch of education." 

' Davis V. Boget, 50 Iowa, 11. 

'NiohoUii. School Directors, 93 111., 61 ; s. c, 34 Am. Rep., 160. 

» American Insurance Company v. District Townships Willow and Grand Meadow, 
55 Iowa, 606. 

* Monticello Bank v. District Township of CofEin's Grove, 51 Iowa, 350 ; Wolf &. S«q 
V. Ind. District, 51 Iowa, 432. 

» School District v. ^tna Insurance Company, 62 Me., 330. 

« Fleishell & Kimsey v. Hightower, 62 6a., 324. 

' See § 6, ante. 

« State of Missouri i». Tiodemann, 3 MoCrary, U. S.Cir. Ct.,399; Whitney & Keein«r 
V. Story County, 54 Iowa, 81 ; Abercrotnbie v. Ely, 60 Mo., 23. 

9 Bourbon County, &o., v. Perkins, 21 Kans., 536; s. c, 30 Am. Rep., 447. 

'"Gibson v. School District 5 of Vevay, 36 Mich., 404. A mathematical chart may 
come within the description of "school apparatus and appendages." The court said: 
"Now it is certain that all kinds of school apparatus are not included among the 
arf,icles properly denominated ' appendages ; ' for instance, we would think that black- 
boards, outline maps, and mathematical charts, to be hung upon the walls of the 
school-house afld to remain there permanently for the purpose of illustrating such 
lessons in science, history, or geography as might be taught in the schools, might 
properly be denominated both ' school apparatus ' and ' appendages.' A mathematical 
chart might be hung upon the walls of the school-house and become an appendage; 
and it might also be used for the purpose of illustrating the science of mathematics, 
and thereby become a part of the apparatus used by the school." School District ». 
Swayze, 29 Kans., 211; Al. L. J. 28, p. 424. 

" Bellmeyer v. Independent District of Marshalltown, 44 Iowa, 564. 
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Seats may be bought under a resolution directing a board to " fix the 
school-house ready for the winter term."* The mere fact that seats, 
maps, globes, &c., have been used by the district does not ratify an 
illegal purchase and bind the district for payment.^ A statute providin g 
that a director shall keep the necessary school-house furniture in proper 
order, and that his expenses shall be subsequently audited and paid, 
does not intend that money shall be put into his hands previous to such 
auditing.* 

CHAPTER v.— OFFICERS. 

§28. Quasi-judicial powers of officers.— School offtcers are usually pos- 
sessed of specially defined powers and should exercise no others, except 
such as arise by fair implication from those granted.* In many States 
certain school officers are clothed with authority to decide contro- 
versies and hear appeals. An appeal is not a suit; and a statute? 
providing for the employment of counsel in case of suits by or against 
a district does not warrant such employment in case of a hearing before 
a county or State superintendent.' The hearing of an appeal and the 
decision of controversies and disputes arising under the school law are 
exercises of " a visitatorial power of the most comprehensive character."® 
The decisions of an officer or board clothed with such power are en- 
titled to great weight with the courts'' and are of value in con- 
struing the school law when it admits of different constructions.^ In 
Maryland they are summary and conclusive.^ The manner of conduct- 
ing the hearing of cases by schoo,! officers may be determined by them 
in the absence of statutory regulation. A superintendent may require 
evidence to be submitted in the form of affidavits and the arguments of 
parties or counsel to be in writing, and may refuse a personal hearing of 
witnesses and an oral examination of them before him." A board of 
education need not require testimony to be given under oath." " The 
delicate nature of the duty devolved upon the trustees," said Judge 
Noah Davis,^^ of New York, in a case involving the discharge of a 
teacher, " to see to it that unfit or incompetent persons are not put or 
kept in charge of the children who attend the common schools forbida 
the idea of a trial with the formality and strictness that belong to 

1 McLaren v. Township Board of Akron, 48 Mich., 189. 

''Johnson v. School Directors, 67 Mo., 319 ; Kane v. School District, 52 Wis., 502. 

3 Hamtramck Board v. Holihan, 46 Mich., 127. 

< Peers v. Board of Education, 72 111., 508; School District 4 of Rush v. Wing, 30- 
Mich., 351. The legislative power of a State board of education is discnssedin Mo- 
bile School Commissioners v. Putnam, 44 Ala., 508. 

» Templin & Son v. District Township of Fremont, 36 Iowa, 411. 

• Wiley etal., Trustees, v. School Commissioners of Alleghany Co., 51 Md.,401. 

' State ex rel. Burpee v. Burton, 45 Wis., 150 ; s. c, 30 Am. Rep., 706. 

« Appeal of Cottrell, 10 R. 1., 615,617. 

' Wiley e« al., Trustees, v. School Commissioners of Alleghany Co., 51 Md., 401. 
'« State ex rel. Moreland v. Whitford, 54 Wis., 150, 155. 
" People ex rel. Murphy v. Board of Education, 3 Hun (N. Y.), 177. 
'"Ibid., p. 181. 
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courts. It is only necessary to suggest that they must often act upon 
moral convictions rather than established facts, and upon evidence of 
unfitness, physical, mental, or moral, that would not in courts be such 
proof as would justify a verdict of guilt of specific offences or immoral- 
ities." If an appeal is taken under a statute, the party appealing waives 
those questions which require a judicial review and submits himself to 
the discreition of the appellate body.' The wisdom of intrusting school 
contro versies to school officers has been approved in several of the opinions 
cited, as will be seen by the following brief quotations : " We are satisfied 
that this supervision of the State superintendent over the affairs of schools 
and school districts, commonly very fruitful sources of litigation, has been 
most wisely conferred upon him for the public interest, as well as for the 
peace and prosperity of the schools and districts themselves."^ " If every 
dispute or contention among those intrusted with the administration of 
the system, or between the functionaries and the patrons or pupils of 
the schools, offered an occasion for a resort to the courts for settlement, 
the working of the system would not only be greatly embarrassed and 
obstructed, but such contentions before the courts would necessarily be 
attended with great costs and delay, and likel.y generate such intestine 
heats and divisions as would in a great degree counteract the benevo- 
lent purposes of the law."' " A quarrel or a lawsuit in a school dis- 
trict is generally not long confined to the original parties. It spreads 
among all the families, it goes into the selection of teachers, and injures 
the discipline of the schools ; and if the difficulty once takes the shape 
of a lawsuit, and the parties have expended money as well as temper 
upon it, it is still more difficult to settle. Hence the provision for a 
cheap and speedy decision avoiding the delay and expense of a law- 
suit."* 

§ 29. Same. Limitation of appeals. — A clause in the code of Iowa 
provides that " any person aggrieved by any decision of or order of the 
district board of directors, in matter of law or fact, may, within thirty 
days after the rendition of such decision or the making of such order, 
appeal therefrom to the county superintendent." The directors of the ■ 
independent school district of West Des Moines had made a rule that 
scholars guilty of defacing or injuring school property should not be 
allowed to attend school until payment of damages or adjustment of the 
case. A child accidentally broke a glass in a window. Neither he nor 
his parents paid for it. Consequently the child was refused admittance. 
The case was brought before the courts, and this question of jurisdic- 
tion considered. Three judges of the supreme court believed that 
it had jurisdiction ; two, one of them the chief justice, dissented. Both- 
rock, J.,, in dissenting, said : " It seems to me that this is a rase where 



» Brody i: Penn, 32 Mioh., 272. 

* State ex rel. Moreland v. Whitford, 54 Wis., 154. 

'Wiley e« al., Trustees, v. School Commissioners of Alleghany Co., 51 Md., 406. 

* Appeal of Cottrell, 10 E. I., 618. 
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the remedy by appeal is peculiarly appropriate. The controversy is 
one concerning the proper government of the school, and it should be 
determined by the tribunal appointed by law to settle such questions. 
If resort can be had to the courts without first appealing to the county 
superintendent, and from him to the State superintendent, the law al- 
lowing an appeal becomes a dead letter and wholly useless and inoper- 
ative." The majority decided that the subjects of appeal are limited. 
Beck, J., giving the opinion, said: "It cannot be held that decisions 
and orders refusing the allowance and payment of claims against the 
district, or construing contracts, or affecting the possession of or right 
to property, when the interest of a citizen is affected thereby, may not 
be questioned except upon appeal. * * * It was certainly never 
the inten.ion of the legislature to confer upon school boards, superin- 

, teudents of schools, or other officers discharging judicial functions ex- 
clusive authority to decide questions pertaining to their jurisdiction 
and the extent of their power. All such questions may be determined 
by the courts of the State. Hence, when the rights of a citizen are in- 
volved in the exercise of authority by a school oflBcer the courts may 
determine whether such authority was lawfully exercised." ' 

§ 30. County superintendents. — The powers and duties of a county super- 
intendent of public instruction are derived entirely from statute. He 
can only exercise such powers as are especially granted or are incident- 

\ ally necessary to carry the same into effect. Any proceedings on his 
part beyond the scope of his authority, or where he has no jurisdiction, 

^ are absolutely void.^ If he has discretionary power with regard to grant- 
ing certificates, the court may compel him to act upon an application, 
but it cannot control his discretion .' He may sue for and recover moneys 
due the officers whom he has superseded.^ He cannot draw a warrant 
for the minimum salary allowed by law when his salary is to be fixed 
by a board of supervisors.* If he accepts through ignorance a less sum 
than that to which he was entitled, he cannot recover the remainder.® 
If the amount of the salary is to be determined by a body and that body 
has acted, the decision is final, though it acted on its own motion, in the 
absence of the superintendent, and allowed him but half he claimed.'' 

§31. Directors, trustees, &c. Organization. — The first business of a school 
board composed of continuing and newly elected menlbers is to organize. 
This is best accomplished ordinarily by effecting a temporary organiza- 
tion; whereupon the returns of the election are read or the certificates 

'Perkins v. Directors Ind. Dist. of West Dee Moines, 56 Iowa, 476. 

^Katcliff 17. Fans, 6 Nebr., 539, 544. 

= Bailey v. Ewart, 52 Iowa, 111. 

■• Simmons v. Holmes, 49 Miss., 134. 

6 Peachy v. Kedmond, 59 Cal., 326. 

6Campl»ell v. Board of Commissioners of Monroe Co., 71 Ind., 185. 

' Haile v. Young, 6 Lea (Tenn.), 501. 

207 

4 5032 



50 CIECULAKS OF INFORMATION FOR 1883. 

of the directors elect are presented; and thus all the members partici- 
pate in the permanent organization. If a permanent organization cannot 
be accomplished, however, because no one of the members can obtain a 
majority of votes for president, it is such neglect of duty as will justify 
the proper court to declare the seats of the directors vacant and appoint 
others in their stead. The ofiflcial functions of newly elected members 
attach when the full term of their predecessors has expired ; they are then 
entitled to meet with the continuing members and participate m both 
the temporary and permanent organization of the board.' Whena board 
is clothed with authority to decide upon all questions relative to the quali- 
fications, elections, and returns of its members, its decision that a person 
is not entitled to a seat as a member is final ; and a statement of the 
reasons, upon its records, cannot confer on the courts any authority to 
consider a question which the legislature has made it the duty of the 
school board to decido finally and without appeal.^ A member appointed 
to fill a vacancy until the next election, "when such vacancy shall be 
filled by electing a jterson from the district in which the vacancy occurs 
to supply the same," does not hold his ofQce till the time ordinary direc- 
tors chosen at that election would begin to act, but his offlcial relations 
cease with the occurrence of the election.' A member ajipointed to 
serve until the municipal election next ensuing and the election and 
qualification of his successor continues in ofSce notwithstanding an 
illegal election of a successor.^ An unaccepted resignation does not 
create a vacancy. It is the right and duty of a member to act until the 
acceptance of his resignation.^ 

§32. Same. Requisites to valid action. — "Trustees can act only in pur- 
suance of law; they cannot be compelled to act unless the law is com- 
plied with in every substantial particular, nor are they permitted to 
act until it is so complied with. They have no power to waive any- 
thing that is necessary to compel their action. They may not as a matter 
of grace or favor take territory from one district and add it to another. 
They may do this [and similar acts] only in the cases provided by law; 
and whatever is essential to be done before they are bound to act, they 
must require before they do act.''^ If a board of education is made a 
body corporate, individual members, acting separately, although a ma- 
jority, cannot contract a debt nor direct the issuance of an order to pay ' 
it.^ The president and secretary cannot act for the board and without ; 
its concurrence in matters of contract." The concurrence of a majority 



' Bouton r. Rice, 10 Phil. Reports, 559. 
^Peabody v. School Committee of Boston, 115 Mass., 383. 
•'Commonwealth v Thomas, 10 Phil. Reports, 600. 
* People V. Harvey, 58 Cal., 337. 
i^Townsend r. School Trustees, 41 N. J. L., 312. 
"Potter V. Board of Trustees, 10 111. App., 343, 346, per Wall, J. 
'State ex rel. Steinbeck v. Treasurer of Liberty Township, 22 Ohio St., 144; Aik- 
man r. School District of Denison, 27 Kans., 129. 
8 School District r. Padden, 89 Pa. St., 395. 
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wlien duly^sseinblcd is required to coustitute a valid act;^ the instruc- 
tion of the court below to the jury, that, "If you find from the evidence 
that two of the [three] gubdirectors * * * told the plaintiff that 
she could continue to teach the school under the contract, and that they 
would call a meeting to approve the same, this would be a ratification 
of said contract, and the defendant [district] would be bound thereby," 
has been declared an error." In New Jersey it is one of the duties of 
incorporated trustees to employ teachers ; and, in commenting upon it, 
the court said -J "The duty of these trustees, in the selection of teachers, 
was not ministerial merely; they were obliged to examine into the quali- 
fications of teachers and to exercise judgment and discretion in their 
selection; it was the performance of an important public duty, in the 
execution of which conference and' comparison of judgments were neces- 
sary in reaching proper results. It was an act judicial in its iiature, 
and the rule governing such bodies so acting is, unless special provision 
of law is otherwise made, that all must meet, or have notice to meet, 
when official action is intended.^' The action of a majority of a school 
board will not bind the district when other members of the board had 
no notice of the action and did not participate in it.'' 

§ 33. Same. — A majority of the votes cast will not be construed a ma- 
jority of those present.^ If all members have had due notice, a major- 
ity of those present can legally authorize or i)erform an act, and a con- 
tract made by two of three members of a \ committee, where the third 
member either authorized them beforehand to make it or consented to 
it afterward, is valid.' It was held in the last case cited" that it was 
correct to instruct a jury that the contract of two members of a com- 
mittee would be valid "if the third member was notified and requested 
to act and authorized the others to act without him ; that there was no 
necessity of the committee assembling in a formal meeting at any par- 
ticular place ; that they were not a board, with a clerk, having stated 
times and places of meeting ; and that, if they all consented to and had 
knowledge of the acts of the majority, that was sufficient, even if the 
third member had no notice to be present at the time the contract was 
executed." The proceedings of school boards will not be treated as 
void and set aside in collateral proceedings for mere irregularities which 
do not affect the substantial rights of parties.' In a Missouri case the 



'Hazen v. Lerclie, 47 Mich., 626. 

•Herrington v. District Township of Liston, 47 Iowa, 11. 

'Townsend v. School Trustees, 41 N. J. L., 313. See, also. School Directors v. Jen- 
nings, 10 111. App., 645, and State v. Leonard, 3 Tenn. Chan., 177. 

< People V. Peters, 4 S^ebr., 254. 

'Commonwealth v. Wickersham, 66 Pa. St., 134. 

6 Wilson V. Waltersville School District, 46 Conn., 400, 403. A school district com- 
mittee is not a specially incorporated body in Connecticut, as are customarily boards 
of trustees, directors, &c., in other States. 

'Riceti. McClelland, 58 Mo., 116. 
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court said :^ "There isuo doubt that the action of the township board 
•was irregular ; but if all of their proceedings which are had in good 
faith can be set aside and treated as void in collateral proceedings for 
irregularities which do not affect the substantial rights of the parties 
interested, the whole beneficial objects of our school system will be 
paralyzed and rendered inefiflcient. The schools must necessarily in 
many townships be conducted by men not accustomed to legal certainty 
and forms, and their action should be upheld when good faith has been 
exercised unless it is in very glaring cases of wrong or where direct pro- 
ceedings are instituted at the time to set their action aside." 

§ 34. Same. Power to employ and dismiss teachers. — A board of school 
directors, though a corporation, is possessed of certain specially defined 
powers, and can exercise no others, except such as result by fair im- 
plication from the powers granted.^ A board of education cannot dele- 
gate its powers. This was decided in interpreting an Ohio provision 
" that in each township district the local directors shall employ teach- 
ers of the schools in the subdistrict in which they reside," '' have power 
to fix the salary or pay of said teachers," and " shall certify the amount 
due any teacher for services to the township clerk," &c. The court 
said:' "The. local directors of a township school district are not au- 
thorized to permit any person to teach or assist in teaching a public 
school under their control unless employed by them for that purpose. 
They have no power to delegate the employment of teachers for such 
schools to any other person or persons, nor to provide for the payment, 
of a teacher thereof, in any other manner than that pointed out." A 
board authorized to establish and maintain a graded school system has 
power to appoint a superintendent of schools if his services are needed.* 
If a board is empowered to hire teachers and is given the general care 
of the affairs of a school or a district, it has by implication the right t» 
dismiss a teacher for good cause,^ not otherwise.^ Whether boards or 
committees can make a contract with a teacher for a longer time than 
to the end of their term of office has been generally decided in favor of 
such a contract.' In a Connecticut case the court said : " It would be 
a novel and most mischievous doctrine that the officers who manage the 
governmental corporations of the State could have no power to make ; 
a contract which was not to be performed within the time for which 

1 Rice V. McClelland, 58 Mo., 121. , 

2 Peers v. Board of Education, 7-2 111., 508. 

3 State ex rel. Werden v. Williams, 29 Ohio St., 161, KiS. 

"Spring V. Wright, 63 111., 90; Stuart v. District 1 of Kalamazoo, 30 Mich., 69. 

5 Bays 1'. State, 6 Nebr., 167 ; City of Crawfordsville v. Hays, 42 Ind., 200. 

fiMoCutcheon v. Windsor, 55 Mo., 149.' See ^56, post. 

''Wilson r. East Bridgeport School District, 36 Conn., 280 ; Gillis v. Space, G3 Bit 
bonr (N. Y.), 177; Wait?). Ray, 5 Hun (N. Y.), 649; Stevenson r. School District, ! 
lU., 255; Davis v._ School Directors, 92 111., 293; Loomis )-. Coleman, 51 Mo., 21. 
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they were elected to office." » The court, in a ]!Tew York case, said : ^ " To 
limit the right to employ a teacher for a time not beyond the incum- 
bent's term of office would lead at times to great embarrassments autl 
deprive the district of the opportunity to receive the services of d(?sir- 
able teachers. An indiscreet or corrupt officer may impose on tlje dis- 
trict, it is true. The inhabitants of a district and patrons of the school 
must confide this power somewhere, and their protection is in selecting 
competent and honorable officers." In the case from which this quota- 
tion is taken a sole trustee hired a teacher for a school year commencing 
six days after the expiration of his term of office, and the contract was 
sustained. In Illinois a similar contract was not sustained, the court 
saying: 3 " There is doubtless no objection to- contracts for the teaching 
of terms extending for a reasonable time beyond the current school 
year when such contracts are entered into in good faith, and not for the 
purpose merely of forcing upon the district an unsatisfactory teacher 
or defeatiqg the will of the voters at the annual election. But we think 
the spirit and intent of the law are clearly repugnant to the idea that 
one board of directors may by contracts wholly to be carried out in the 
future divest future boards of directors of the power to select the teach- 
ers they shall desire for the terms to be commenced after their organi- 
zation." In Pennsylvania .ind Missouri it; has been said that a contract 
for the employment of teachers should not extend beyond the current 
year.* 
^ § 35. Same. Power to repair, expend money, &c. — A board can bind a 
school district by a contract for repairs to a school-house, and that not- 
withstanding a given sum was voted at the annual meeting for specified 
repairs and had been so expended;' the direction that "the district 
board shaU have the care and keeping of the school-house," the court 
said, "may not imply the right to remodel or improve, but it implies 
the right to do all that may come fairly and strictly within the term 
'repair.'" " ' Care and keeping,' when used in connection with a trust like 
this, imply the right to preserve the building in the condition in which it 
is placed in their custody, to make good the waste and injury to which all 
buildings, and especially public buildings like a school-house, are sub- 
ject." ^ A trustee, in purchasing a school site, may agree that the dis- 
trict shall build and repair the entire division fence.^ A board may 
bind a district for expenses incurred in securing the location of a high- 
way by its school-house, such expenditures being allowed as " contingent 

1 Wilson V. East Bridgeport School District, 36 Conn., 282. 

2 Gillis'D. Space, 63 Barbour (N. Y.), 180. 

' Stevenson v. School District, 87 111., 255, 258. 

■> School District of Dennison v. Padden, 89 Pa. St., 395, 398 ; Loomis v. Coleman, 51 
Ho., 21. 
^Conklia v. School District; 22 Kans., 521. 
«Ibid., p. 52G. 
'Albright v. Riker, 22 Hun (N. Y.), 367. 
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expenses necessary for keeping the schools in operation." ' A school 
board cannot create a debt by erecting a school-house. The charter of 
the St. Joseph (Mo.) board ot public schools authorized it to make an 
annual estimate of the amount of money to be raised for the purpose of 
building, repairing, and furnitthing school-houses, and required the 
county court to cause the same to be levied and collected! It was held 
that this i)rovision was a limitation upon the power of the board to build 
school-houses, and that neither this clause nor another empowering the 
board " to do all lawful acts which may be lawful and convenient to carry 
into effect the objects of the corporation," authorized the board to create 
a debt for that purpose and issue bonds for its payment.^ When the 
qualified electors of school districts are intrusted with the power to de- 
termine what sort of school-houses shall be built and the extent of the 
expenditure therefor, a school board cannot increase the expenditure 
and bind the district for its payment.^ A board may ratify an informal 
contract for the erection of a school-house, if it is one they had power 
to make in the first instance.* A contract for the erection of a school- 
house should be made with reference to the funds in the treasury for 
that purpose. The district board has no authority to draw orders for 
the payment of claims so arising on a fund which has been proposed but 
not raised.^ A board must provide for the payment of claims justly 
due and judgments, so far as it can, or the courts will be justified in 
compelling them to do their duty in the premises.^ Trustees or equiv- 
alent officers may take personal property by bequest for their schools. 
"Dv-'vises or bequests to trustees for the purposes of founding a library 
or school create legal and valid trusts." ' Public officers cannot contract 
with themselves as individuals and cannot act judicially on their own 
interests. They should not occupy two conflicting office^.' It is a 
violation of a trust for several persons holding together a fiduciary re- 
lation to others to contract with one or more of their own number in 
matters relating to such trust. The members of a school board being 
both public officers and trustees of school property, a contract 'between 
it and one of its members for the building of a school-house is voidable 
in equity by the district.' It should not euiploy one of its number to 

'Flint River Independent District v. Kelley, 55 Iowa, 568. 

'Erwin v. St. Josepb Board of Public Schools, 2 McGrary (U. S. Circ. Ct.), 608. 

^Gehling v. School District No. 56 of Richardson Co., 10 Nebr., 239. See School Di- 
rectors V. Miller, 54 BL, 338. 

* Stevenson & Rice ». Township of Summit, 35 Iowa, 462. 

"School District 2 of Dixon Co. v. Stongh, 4 Nebr., 357, 

^Boynton v. Newton, 34 Iowa, 510; Stevenson & Rice v. Summit District Town- 
ship, 35 Iowa, 462; Dannatv. Mayor, 6 Hun (N. Y.), 88. 

'Betts V. Betts, 4 Abb. N. C. (N. Y.), 317, 409. 

'Clement v. Everest, 29 Mich., 21. 

«Pickott V. School District 1 of Wiota, 25 Wis., 551. A school committee can male 
a legal contract, and thereby bind the district, for a teacher's board, although the 
district voted at the annual meeting that the teacher should "board around in pro- , 
portion to the grand list." The court did not apply the rule that public officers c»n- 
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oversee tlje completion of a school-hou,se abandoned by the con- 
tractor.i Public policy will not allow property held in trust by com- 
mittees for public school purposes to be taken in execution at the suit 
of a creditor.' 

§ 30. Same. General liability.— School officers are not personally and 
individually liable for the violation of contracts madein the course of their 
official duty. Where trustees had violated their contract with a teacher 
the court said " that the mere violation of the contract by the trustees in 
their official capacity, which they had entered into for the corporation, 
did not render them personally and individually liable."^ Being pub- 
lic officers and contracting as such, they are not personally responsible, 
it being the law that public officers are not liable on any contract they 
may make within the line of their duty." Suit will not lie against an 
unincorporated board of subdirectors.^ An agreement signed by di- 
rectors in an official capacity and attested by their secretary does not 
bind the directors as individuals and is binding upon the district.^ 
School officers, in matters requiring the exercise, of discretion, are not 
answerable in damages for honest errors of judgment. In Massachu- 
setts it has been said that ordinarily school officers are not accountable 
to individuals who may be aggrieved for the manner in which they ex- 
ercise their public functions.'' 

In Missouri the court said:'' "School directors are elected by the 
people, receive no compensation for their services, are not always or 
frequently men who are thoroughly informed as to the best modes of 
conducting schools. They are authorized, and it is their duty, to adopt 
reasonable rules for the government and management of the school, and 
it would deter responsible and suitable men from accepting the position 
if held liable for damages to a pupil expelled under a rule adopted by 

not coutract with themselves, to a school committee ; but heJd^hat for boarding the 
teacher or furnishing supplies, &c., if there is no frand, recovery for their value can 
be had from the district. Brown v. School District, 55 Vt. ; 28 Al. L. J., 276. 

' Moore v. Independent District of Toledo City, 55 Iowa, 654. 

» State V. Tiedemann, 69 Mo., 306. 

'Morrison et al. v. McFarland, 51 Ind., 206, 210. See, also, Butler o. Haines, 79 
Ind., 575. 

^Robinson i'. Howard, 87 N. C, 151. 

'Board of Directors v. Burton, 26 Ohio St., 421. See, also, Puterbaugh v. Township 
Board of Education, 53 Mo., 472. 

^Independent District of Mason City v. Eeichard, 50 Iowa, 98, 102. 

'Learock v. Putnam, 111 Mass., 499. 

^Dritt V. Snodgrass, 60 Mo., 286; 8. c, 27 Am. Eep., 343. This case is sometimes 
citud as sustaining the doctrine that a school board cannot make rules governing the 
home conduct of pupils. The court said : " While this court might, on mandamus to 
compel the board and teacher to admit a pupil thus expelled [for attending a party, 
contrary to a rule of school], review the action of the board, and pass upon the rea- 
sonableness of the rule, which we do not, hxneever, decide here, yet the doctrine that the 
courts could do this is very diflferent from that which would hold the directors liable 
for damages for enforcing a rule honestly adopted." 
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them under the impression that the welfare of the school demanded it, 
if the courts should deem it improper." 

In an Illinois case the court said:' "A mere mistake in judgment, 
either as to their duties under the law or as to facts submitted to them, 
ought not to subject such officers to an action. They may judge wrongly, 
and so may a court or other tribunal, but the party complaining can 
have no action when such ofBceps act in good faith and in the line of 
what they think is honestly their duty. Any other rule might work 
great hardship to honest men who, with the best of motives, have faith- 
fully endeavored to perform the duties of these inferior offices. Al- 
though of the utmost importance to the public, no considerable emolu- 
ments are attached to these minor offices, and the duties are usually 
performed by persons sincerely desiring to do good for their neighbors 
without any expectation of personal gains ; and it would be a very harsh 
rule that would subject such officers to an action for damages for every 
mistake they may make in the honest and faithful discharge of their 
official duties as they understand them." It is not in the line of duty 
for trustees to refuse a person expelled from a school the quiet enjoy- 
ment of an exhibition held by a literary society of the school in the 
school building. In charging the jury in such a case^ the judge gave 
an instruction that "to say that a student expelled from a school for 
disobedience to some municipal regulation should be excluded from at- 
tending a prayer meeting or public lecture in the school-house or col- 
lege premises for all time to come, without any evidence of improper 
conduct or suspicion of improper purposes, would be an exercise of 
tyrannj' ovet his private rights not vested in the trustees, directors, or 
professors of our educational institutions." If a committee use violence 
in dispossessing a teacher, the person or persons so doing are individu- 
ally liable.' 

§ 37. Same. Liabilities for negligence. — A school board is not liable in 
its corporate capacity for negligence in the discharge of its official duty 
in the erection and maintenance of a common school building.* 

In the case cited the court, in an opinion by Judge Ashburn, said :' 
" Owing to the very limited number of corporate powers conferred on 
them, boards of education rank low in the grade of corporate existence, 
and hence are properly denominated gMast-corporations. This designa' 
tion distinguishes this grade of corporations from municipal corpora 
tions, such as cities and towns acting under charters or incorporating 
statutes, which are vested with more extended powers and a larger 
measure of corporate life. This superior grade, from the nature of their 
organization, benefits received, and power to raise needed funds, are 

1 McCormick v. Burt, 95 111., 263, 266 ; s. c, 35 Am. Rep., 163. Opinion by Scott, J. 
= Hughes V. Goodell, 3 Pittsburgh (Pa.), 264, 267. Per Johnson, J. 
'MoCutcheon v. Windsor, 5.5 Mo., 149. 

* Finch I). Board of Education, 30 Ohio St., 37. Otherwise in New York. 
^Ibid., p. 46. See ante, § 9 and note. 
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held responsible by the common law for private personal injuries caused 
by their own negligence or that of their servants, whilst the inferior 
grade of public gMasi-corporations are liable for damages resulting from 
their negligence only where made so by express legislation.- This 
gradelncludes the defendant [board of education]. It possesses butlim- 
ited powers and small corporate life ; a corporation in some sense politi- 
cal, but in no sense a municipal corporation." A different liue of argu- 
ment has been taken in New York, substantially as follows : In addition 
to being a governmental agency a board of education is also a corpora- 
tion. This being so the courts have held it responsible for its own con- 
tracts ;i being subject to such obligations, it is difQcult to see why it 
should not be liable to an action for the neglect of a duty imposed upon 
it by law.2 When it is specially incorporated it must be so ; for in that 
way it is raised from a quasi into a responsible corporation. Its mem- 
bers become the living agents through which the corporation manifests 
itself, exercises its powers, and is liable for neglects.' Thus the law stands 
in ]S[ew York that a specially incorporated board of education is liable 
for negligence in the performance of its duties.* As to what would 
constitute negligence in permitting a hole in the school-house floor to re- 
main open. Judge Folger, in a case already cited, said : ^ " If, in the proper 
discharge of their duty, they had gone to the building, and, looking for 
defects threatening immediate danger, had found this hole„then they 
would have had actual and personal knowledge of it, and would have 
been in fault, if having public means to do it they had not amended it. 
If so going they had made so careless an inspection as not to see what 
was so plain, then they would have been faulty. If they did not go at all 
aud took no heed of the liability to danger from the general and par- 
ticular defects of a building in their charge, which they kept open for 
the use of many people, then they egregiously failed in doing their 
duty." 

§38. Same. Removal from office. — Proceedings to remove a school 
ofllcer cannot justly be taken until the action of the proper au- 
thorities has been invoked by complaint of some definite violation of 

' Daunatc. Mayor of New York, 6 Hun (N. Y.), B8. 

2 Donovan i;. Board of Education, 44 N. Y. Sup. Ct., 53, 62. 

=> Bassett v. Fish, 75 N. Y. App., 303, 312. 

•* The difficulties in the way of obtaining damages may he illustrated hy the case of 
Thomas Donovan. He fell into a hole in a school yard in New York Citj'. His first 
suit was against the board of education. The case was dismissed, but a new trial 
was granted by the court in general term. The second appearance of the case in the 
reports (46 Sup. Ct., Ill) was inasuit against ward trustees iudividually, in which it 
was decided they were not so liable, but were liable as a body ; yet as a body they were 
a gMast-corporation, and thus not liable. At the third appearance of the suit (46 Sup. 
Ct., 565) Donovan was nonsuited in an action against the board for not showing any 
legal connection between it and the acts of the trustees through which the injury 
occurred. The fourth appearance of the suit was when the last decision was affirmed 
by the court of appeals. Donovan v. McAlpis, 85 N. Y. App., 185; s. C, 39 Am. 
Eep., 649. 
"Bassett f.Fishr75 N. Y. App., 310. 
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duty.^ The notice of the time and place of the hearing may be agreed 
upon and issued by the board having the power of removal without a 
meeting of its members.* A wilful refusal to sign a contract made with 
a teacher, or to accept and file it, or to draw orders for a teacher's ])ay 
daring the currency of the contract, and an obstinate neglect to furnish 
necessary school-house supplies may be taken into accountin proceed- 
ings for a removal;' for, as Judge Campbell said,* "Nothing is more 
likely to injure schools than meanness and unfairness in dealing with 
teachers." An act authorizing the removal of a school officer by the 
township board for illegal use of school moneys and for the neglect or 
refusal to discharge a duty does not warrant the removal of an officer 
for hiring her husband and agreeing to pay him more than was neces- 
sary to secure a good or better teacher,' nor the removal of a director 
for conspiring with her to do so.^ In such cases the township board is 
the exclusive judge of facts, and its proceeding can be reviewed by 
courts only on questions of law.' If charges set up against a school 
officer are admitted by him, and he expressly desires the board to act 
on them without delay, he cannot afterwards complain that they did so.* 
§ 39. Treasurer. — The reception of a treasurer's bond by the board of 
education is a sufficient approval of him.^ He may not receive for school 
moneys anything which the law has not authorized to be so received, 
and if he does so and receipts for taxes on that account he must make 
good the amount.^" He is the only proper custodi^in of school moneys." 
His liability is absolute for all funds which come into his hands in his 
official capacity, regardless of the cause of, or circumstances attending, 
loss.^" He is not entitled to credit for sums paid to a township in excess 
of the funds he has received for it." The failure of a bank where he 
had deposited funds does not release him, though he was not guilty of 
any want of care or prudence in failing to ascertain its financial condi- 
tion." The school district has no authority to release him from liability 
for money lost or misapplied by him.^' A stipulation in his bond against 

'Geildea v, Thomiistown, 46 Micb., 316. 

'Wenzel v. Dorr Township Board, 49 Mich., 25. 

'Geddes v. Thom.astown, 46 Mich., 316. 

<Il)id., p. 319. 

^Hazen v. Town Board of Akron, 48 Mich., 188. 

"McLaren v. Town Board of Akron, 48 Mich., 189. 

' Hamtramck ». Holihan, 46 Mich., 1'27. 

^Geddes V. Thomastown, 46 Mich., 316. 

^Bartlett v. Board of Ed., 69 111 , 3C4. See, also, J 30, a«/e. 
'"Jones V. Wright, 34 Mich., 371; Lovingston v. School Trusteeg, 99 111., 564. 
"Adams v. State, 82 111., 132. 

" Dist. Township of Bluff Creek, v. Hardinbrook, 40 Iowa, 130. 
13 State V. Cook, 72 Mo., 496. 

" State V. Powell, 67 Mo., 395 ; Ward v. School Dist. 15 of Colfax Co., lu Nebr., 293. 
i« Ward V. School District 15 of Colfax Co., 10 Nebr. , 293. For certain duties of county 
and district treasurers in Nebraska, relative to school funds, se* Donelly v. Diiras, 
11 Nebr., 283. 
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liability for non-performance occasioned by inevitable accident does not 
protect him or his sureties.i The liability of a township treasurer is 
distinct from his ordinary liability for township moneys, and he cannot 
be released from duties or any way affected by the action of the town- 
ship board.^ In an Iowa case, the court commented on the necessity of 
a strict compliance with the terms of the bond of a treasurer, as follows := 
"He is bound by the obligation of the bond, not to exercise due care 
and diligence in the discharge of this duty, but to perform it absolutely, 
without conditions or exceptions. He is to hold the money of the dis- 
trict. This is the provision of the law. His contract, expressed in the 
bond, binds him to the discharge of this duty. He will not be relieved 
from the contract by showing any degree of diligence or care which 
falls short of absolute compliance with the terms of his contract. His 
liability rests upon the conditions of his bond, and if by them he is re- 
quired to do an act which, without his fault, becomes impossible on ac- 
count of anything occurring subsequently to the contract, he will not 
be released. These rules are applicable to all contracts, and the pub- 
lic interest demands that, at this day, when public funds in such vast 
amounts are committed to the custody of such an immense number of 
officers, thej' should not be relaxed when applied to official bonds. A 
denial of their ajjplication in such cases would serve as an invitation to 
delinquencies which are already so frequent as to. cause alarm." 

§ 40. Assessors. — The duties customarily assigued to treasurers are 
sometimes performed by assessors.'' In such a case a showing of want 
of funds is a complete answer to an application for an order of court re- 
quiring the assessor of a school district to pay an order drawn on him in 
favor of a teacher.' An assessor cannot lawfully withhold district funds 
from his successor on the ground that he is entitled to be previously 
personally notified ofQcially. If he does so, suit may be brought against 
him personally as well as upon his bond; for " the bond is required in 
order to afford other and greater security than the individual responsi- 
bility of the person serving, but not to supersede his separate individual 
responsibility.'" lie cannot defend his refusal to turn over to his suc- 
cessor the funds in his official custody on any questions of the regularity 

' District Township of Union r. Smith, H9 Iowa, 9 Sureties on a connty treasurer's 
general bond, conditioned according to the statute for the performance of his official 
functions, are not liable for his default in relation to the school fund, which is pro- 
tected by the special bond pr. scribed by the statute imposing his duties respecting 
this fund. State v. PVlton, 59 Miss., 402. 

'Jones V. Wright, 34 Mich., 371. 

'District Township of Taylor d. Morton, 37 Iowa, 553. 

■•For instance, the Michigan school law provides that " the assessor shall pay all 
orders of the director, countersigned by the moderator, out of any moneys in his 
hands belonging to the fund upon which such orders may be drawn." Com. Laws, 
1871, p. 1196. 

'Allen «. Friak, 32 Mich., 96. 

"Mason V. Fractional District, Scio and Webster, 34 Mich., 230. 
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of the proceedings whereby the funds came into his possession.' If the 
school district was not legally established, assessors are liable for assess- 
ing and issuing a warrant for the collection of a school district tax, 
although it was certified to them by one acting as clerk of the district 
that the tax had been voted by the district.^ 

§ 41. Collector.— A collector has no right to execute a warrant until 
he has given a bond. He is not in default for not giving a bond before 
the trustees have limited the time and fixed the amount in which it is 
to be given ; nor is he in default concerning moneys until a proper order 
is drawn upon him.' If he sell property for an unpaid tax without ful- 
filling the requirements of the law, he is liable as a trespasser, and the 
sale is void.* His sureties are not liable for any breach of condition 
happening after the expiration of his term of office, although 4he officer 
may be continued under the same or a new appointment or election.* 

CHAPTER VI.— SCHOOLS AND STUDIES. 

§ 42. Public schools in general. — A public institution of learning is one 
which is controlled by the State through its agents, in which the State 
has a paramount- interest and right of property, and which depends 
upon the State for its existence.^ The word " common " used in connec- 
tion with schools has no reference to the studies taught, Imt means 
"open to all, belonging to the public.'" Parochial schools, though gra- 
tuitously opened to all, are not free public schools ; for they are not 
established, maintained, and regulated under the statute laws of the 
State." Some light is thrown on the question of what constitutes a 
school by the following statement in a recent New York case:' "Al- 
though two departments are in the same building and each is recognised 
by the number which marks the building, these departments are, in 
fact, entirely separate schools, as much so as if they occupied separate 
buildings. Each has its own principal, vice principal, and teachers, 
and occupies its distinct part of the building, as does a primary school 
when in the same building with the grammar school." 

An institution principally supported by a State must administer its 
affairs according to the principles of the educational system of the 
State. This was affirmed in a recent case in Indiana, The court, by 
Niblack, J., said:" "Purdue University constitutes no part of our sys- 
tem of common schools and has no direct connection with that system ; 

'Mason v. Fractional District, Soio and Webster, 34 Mich., 228. 
«Judd V. Thompson, 125 Mass., 553. 
= WoodhuU V. Bohenblost, 4 Hun (N. Y.), 399. 
■•Bedell v. Barnes, 17 Hun (N. Y.), 353. See, also, J 17, am.ie. 
6 Overton v. Garrett, 5 Lans. (N. Y.), 156. 
"State ex rel. Straight University. r. Graham, 25 La. Ann., 440. 
'Roach V. St. Louis School Board, 7 Mo. App., 567. 
"St. Joseph's Church v. Assessors, 12 E. I., 19. 
' Betts V. BettsJ 4 Abbott's New Cases, 414. 

'"State ex rel. Stallard v. White et al., 82 Ind., 283 ; 8. c, 42 Am. Rep., 496. 
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but it is an institution of learning primarilj' endowed by ('ongress 
[under the agricultural college land grant of 1862], and continued in 
existence very largely by appropriations made by the general assembly 
of this State. It is, therefore, an educational institution sustaining 
relations to the people at large analogous to those occupied by other 
public schools and colleges of the State maintained at public expense, 
and one in which all the inhabitants of the State have a c»mmon in- 
terest. The general principles underlying the educational system of 
the State are, consequently, applicable to the government and control 
of Purdue University, and, in the absence of express legislative pro- 
visious, must be invoked in determining the powers which that institu- 
tion may exercise." 

§ 43. High schools. — A decision sustaining the right of a school dis- 
trict to levy taxes for the support of a high school in which ancient and 
modern languages were taught was rendered in Michigan not long ago. 
In giving the opinion of the court, Judge Oooley said:^ "Neither in 
our State policy, in our constitution, nor in our laws, do we find the pri- 
mary school districts restricted in the branches of knowledge which 
their officers may cause to be taught, or the grade of instruction that 
may be given, if their voters consent in regular form to bear the ex- 
pense and raise the taxes for the purpose." In Illinois it has been de- 
cided that the high school is a legitimate part of the system of schools 
established by virtue of a clause in the constitution which says : " The 
general assembly shaU provide a thorough and efficient system of free 
schools whereby all the children of this State may receive a good com- 
mon school education." The court remarked:^ "While the constitu- 
tion has not defined what a good common school education is and has 
failed to prescribe a limit, it is no part of the duly of the courts of the 
State to declare by judicial construction what particular branches of 
study shall constitute a common school education." Similar ground has 
been taken in Mississippi.^ If an act proposed to be done by the 
proper officers in establishing a high school be within the scope of the 
authority delegated, it is not competent for even a court of equity to in- 
terfere with the exercise of discretion given by statute, unless it be 
clearly shown that the power has been or is about to be corruptly used.* 

§ 44. Colored schools, — The decisions relative to the right to establish 
separate schools for colored children appear to j ustify the following propo- 
sitions : First, that no person can be deprived of equal educational priv- 
ileges with the whites because he is colored.^ Second, that the estab- 

' Stuart V. District 1 of Kalamazoo, 30 Mich., 69, 84. 

^Richards v. Raymond, 92 lU., 612, 618. See Roach v. St. Louis Sohool Board, 7 
Mo. ^pp., 567. 

= Otken V. Lamkin, 56 Miss., 758. 

••Wiley V. School Commissioners of Alleghany Co., 51 Md., 401. 

■^ State V. Duffy, 7 Nov., 342; s. C, 8 Am. Rep., 713; Ward v.Tlood, 48 Cal., 36; s. 
c, 17 Am. Rep., 405 ; United States v. Buntin, 10 Fed. Rep., 730 ; People v. Easton, 
13 Abb. Pr. K. s. (N. Y.), 169, and other cases. 
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lisbmeut of separate schools for colored youth is not a question to which 
the provisions of the fourteenth amendment to the Constitution of the 
United States apply.' Third, that States can direct or allow the exist- 
ence of such schools.^ Fourth, that school boards cannot establish such 
schools when the legislature has not favored their existence.' Quota- 
tions are given snstaining and explaining these four propositions : 

" The exclusion of colored children from schools where white children 
attend as pupils cannot be supported except * • * where separate 
schools are actually maintained for the education of colored children ; 
and unless such separate schools be, in fact, maintained, all children 
of the school district, whether white or colored, have an equal right to 
become pupils at any common school organized under the laws of the 
State."'' "If, as has been contended, you find that said colored school was 
so remote from the prosecuting witness's residence that he could not attend 
it without going an unreasonable and oppressive distance ; that he was 
thus placed at a material disadvantage with his white neighbors ; that 
the school did not offer substantially the same facilities and educational 
advantages that were offered in the school established for the white 
children, and from which he had been excluded — then and in that event 
he was entitled to admission in said last named school, and his exclu- 
sion therefrom was a denial and a deprivation of his constitutional 
right." ^ 

§ 45. Same. Separate schools for the colored race not forbidden by the 
fourteenth amendment. — "It is not within the sphere of the National 
Government to regulate education." ° "Conceding that the fourteenth 
amendment not only provides equal securities for all, but guarantees 
equality of rights to the citizens of a State as one of the privileges of 
citizens of the United States, it remains to be seen whether this 
privilege has been abridged in the case before us. The law in ques- 
tion [establishing separate schools for colored childrenj surely does 
not attempt to deprive colored persons of any rights. On the con- 
trary it recognizes their right, under the constitution of the State, to 
equal common school advantages and secures to them their equal pro- 
portion of the school fund. It only regulates the mode and manner in 
which this right shall be enjoyed by all classes of persons."' " It will 

1 State e. McCann, 21 Ohio St., 198; Dallas v. Fosdick, 40 How.Pr. (N. Y.),249; 
Ward V. Flood, 48 Gal., 36 ; contra, Commonwealth (Pa.) r. Davis, 10 W. N. C, 1!)6. 

2Cory V. Carter, 48 Ind., 327; s. c, 17 Am. Eep., 738; People v. Gallagher, 11 Abb. 
N. C, 187 ; and cases above. The case of People v. Gallagher was affirmed by the 
New York court of appeals, October 9, 1883, two judges dissenting. 

»Pe»ple V. Board of Education, 101 111., 308; s. c, 40 Am. Rep., 196; Board r. Tin- 
non, 26 Kans., 1 ; Dove v. Independent School District, 41 Iowa, 689, following Clark 
V. Board of Directors, 24 Iowa, 266 ; Kaine v. Commonwealth (Pa.), 27 Al. L. J., 283. 
The last case was decided in December, 1882. 

* Ward V. Flood, 48 Cal., 56 ; 8. c, 17 Am. i^ep., 417. Opiniou by Wallace, C. J. 

* United States v. Buntin, 10 Fed. Eep., 735. Charge to jury by Baxter, C. J. 
"People V. Gallagher, 11 Abb. (N. Y.) N. C.,215. 

' State V. McCann, 21 Ohio St., 210. Opinion by Day, J. 
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indeed be readily conceded that the privilege accorded to the youth of 
the State, by the law of the State, of attending the public schools main- 
tained at the expense of the State is not a privilege or immunity apper- 
taiuiug to a citizen of the United States as such ; and it necessarily fol- 
lows, therefore, that no person can lawfully demand admission as a pupil 
m any such school because of the mere status of citizenship ; and it is 
perhaps hardly necessary to add that assuredly no person can be said 
to have been deprived of either life, liberty, or property because denied 
the right to attend as a pupil at such schools, however obviously in- 
sufficient and untenable be the ground upon which the exclusion is put. 
The last clause of so much of the amendment as has been recited [last 
sentence, section 1, fourteenth amendment], however, forbids tlie State 
to 'deny to any person within its jurisdiction the equal protection of the 
laws.' * * * The protection of law is indeed inseparable from the 
assumed existence of a recognized legal right, through the vindication 
of which the protection is to operate. To declare, then, that each per- 
son within the jurisdiction of the State shall enjoy the equal protection 
of its laws, is necessarily to declare that the measure of legal rights 
within the State shall be equal and u I lilorm; * * * and in the cir- 
cumstance that the races are separated in the public schools there is 
certainly to be found no violation of the constitutioual rights of the one 
race more than of the other, and we see none of either, for each, though 
separated from the other, is to be educated upon equal terms with that 
other, and both at the common public expense.'" "Any classification 
which preserves substantially equal school advantages is not prohibited 
by either the State or Federal Constitution, nor would it contravene the 
provisions of either."^ 

§ 46. Same. Separate schools for the colored race a subject for State legisla- 
tion. — " The classification of scholars on the basis of race or color and 
their education in separate schools involve questions of domestic policy 
which are within the legislative discretion and control, and do not 
amount to an exclusion of either class. In other words, the placing of 
the white children of the State in one class and the negro children of the 
State in another class, and requiring these classes to be taught sepa- 
rately, provision being made for their education in the same branches, 
according to age, capacity, or advancement, with capable teachers, and 
to the extent of their pro rata share in the schtiol revenue, does not 
amount to a denial of equal privileges to either or conflict with the 
open character of the system required by the constitution. The system 
wouldbeequally open toall. The tuition would be free. The privileges 
of the schools would be denied to none."' "It must be remembered that, 
unless some statute can be found authorizing the establishment of sep- 

' Ward V. Flood, 48 Cal., 49, 50, 52 ; s. c, 17 Am. Rep., 411, 412, 414. 
* State V. McCann, yl Ohio St., 211. 

^ Cory V. Carter, 48 Ind., 362 ; B. C, 17 Am. Rep., 764. Opinion by Buskirk, J. 
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arate schools for colored childrfeu, no sucb authority exists." * "All 
the youth are equal before the law, and there is no discretion vested in 
the board of directors or elsewhere to interfere with or distarb that 
equality. The board of directors may exercise a uniform discretion, 
equally operative upon all, as to the residence, or qualifications, or fcee- 
dom from contagious disease, or the like, of children, to entitle them to 
admission to each particular school ; but the board cannot in their dis- 
cretion, or otherwise, deny a youth admission to any particular school 
because of his or her nationality, religion, color, clothing, or the like."^ 
" Under our law [requiring directors to secure to all children the right 
and opportunity to an equal education in free schools], aside from the 
fourteenth amendment, directors of schools and boards of education, like 
defendants in error, have no discretion to deny a pupil of the proper age 
admission to the public schools on account of nationality, color, or re- 
ligion.'" 

§47. Studies. — The principal questions under this, head which have 
been before the courts recently are how far a parent can control the 
studies of his child and whether "other branches," mentioned in a 
statute after an enumeration of English studies, would include German. 
The court answered the latter question affirmatively, taking judicial 
notice of the practice and policy of the State to allow the study of Ger- 
man and of the omission of the legislature to prohibit the instruction 
of piipils in that language.^ The former question has been answered in 
two States, Illinois and Wisconsin. In Illinois the court said:' "No 
parent has the right to demand that the interests of the children of 
others shall be sacrfflced for the interests of his child ; and he cannot, 
consequently, insist that his child shall be placed or kept in particular 
classes, when by so doing others will be retarded in the advancement 
they would otherwise make ; ' or that his child shall be taught studies not 
in the prescribed course of the school or be allowed to use a text book 
difterent from that decided to be used in the school, or that he shall be 
allowed to adopt methods of study that interfere with others in their 
study. * * * The policy of our law has ever been to recognize the 
right of the parent to determine to what extent his child shall be edu- 
cated during minority, presuming that his natural affections and 
superior opportunities of knowing the physical and meiital capabilities 
and future prospects of his child will insure the adoption of that course 
which will most effectually promote the child's welfare. The policy of 

' Board of Education v. Tinnon, 26 Eans., 23. Per Valentine, J., Brewer, J. , dissent- 
ing. 

^Clark I'. Board of Directors, 24 Iowa, 277. Opinion by Cole, J. Wright, J., dis- 
sented. 

'People V. Board of Education, 101 111., 316; 8. c, 40 Am. Kep., 201. Opinion by 
Craig., C. J. Walker, J. , dissented. See State v. Grubb, 85 Ind., 213. 

*Powell V. Board of Education, 97 111., 375; s. c, 37 Am. Rep., 123. 

'Trustees of Schools v. People, 87 lU., 303, 307 ; s. c, 29 Am. Rep., 55. 
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the school law is only to withdraw from the parent the right to select 
the branches to be studied by the child to the extent that the exercise 
of that right would interfere with the system of instruction prescribed 
for the school, and its efficiency in imparting education to all entitled 
to share in its benefits. No particular branch of study is compulsory 
upon those who attend school." In Wisconsin the court said :^ "Kow, 
we can see no reason whatever for. denying to the father the right to 
direct what studies, included in the prescribed course, his child shall 
take. He is as likely to know the health, temperament, aptitudes, and 
deficiencies of his child as the teacher, and how long he can send him 
to school. All these matters ought to be considered in determining 
the question what particular studies the child should pursue at a given 
term." 

§ 48. Text books. — It has been decided in Minnesota that the legislature 
may order a contract to be made with a single individual to supply the 
ordinary common schools of the State with text books of prescribed 
kinds and qualities at rates not to exceed a specified limit. The contract 
is not invalid, though it may deprive the patrons of the schools of the 
benefits of an open and competitive market in which to make purchases, 
and thus impose an additional burden upon the enjoyment of public 
school privileges, because it invades no legal rights and violates no con- 
stitutional provisions.* When text books are to be changed due notice 
should be given ; the publication of the proposed change as a matter of 
news is not sufficient. ^ A clause inserted in a newly adopted constitu- 
tion, declaring that certadn officers " shall adopt a series of text books 
for the use of the common schools within their respective jurisdictions," 
is self executing and supersedes all previous statutes on the subject.^ 
The duty imposed by such a regulation concerning text books ought to 
be performed without unnecessary delay.' A recent Kansas case seems 
to take the ground that the adoption by a board of a series of readers, 
of which there were several widely varying editions, would be void for 
uncertainty, and that the court would hear an application for an injunc- 
tion of the use of a later adopted series, not from a private citizen, but 
only from the proper public officer ; but an injunction might, under some 
circumstances, be allowed at the instaflce of a private individual to 
restrain the use of the later series so far as it interfered with the use 
of the former series by the complainant's child.^ 

'Morrow v. Wood, 35 Wis., 64 ; s. c, 17 Am. Rep., 741. 
'Cnrryer v. Merrill, 25 Minn., 1, 7; s. C, 33 Am. Rep., 450. 
'People V. State Board of Education, 49 Cal., 684. 
••People V. Board of Education of Oakland, 55 CaL, 331. 
'State V. School Directors of Springfield, 74 Mo., 21. 
6 School District i;. Shadduck, 25 Ean8.,467. 

223 
5 5032 



66 CIRCULARS OF INFORMATION FOR 1883, 



CHAPTER VII.— TEACHERS. 

§ 49. license prerequisite to a valid contract.— A contract to employ a per- 
son to teach who has not a certificate or license is void in Illinois, Indi- 
ana,2and Minnesota ;=> and procuring a certificate after entering into 
such an agreement does not render it a valid contract. In Ohio it has 
been decided that a statutory provision similar to the one prohibiting 
the employment of unlicensed teachers in the States above mentioned 
does not render invalid a contract of employment entered into with a 
teacher before he obtains a certificate, provided he obtains it before 
commencing to teach. The court said : < " The law forbids the employ- 
ment of a teacher who has not a certificate. The teacher is not ' em- 
ployed,' within the meaning and intent of this provision, until he en- 
gages in the discharge of his duties as teacher. The mischief intended 
to be guarded against was the teaching of a school by an incompetent 
person, and not the making of the contract by an incompetent person." 
In Vermont, if a person commences teaching without a certificate and 
continues to teach after obtaining one, he is considered to,have madea 
new contract, commencing at the time when the certificate was obtained 
and having the same terms as the one under which teaching was begun.' 
In Minnesota a person commenced teaching under a verbal contract. 
He taught three weeks, then obtained a certificate and made a written 
contract to run three months from the time he commenced teaching. 
It was held that he was entitled to wages at the stipulated rate after 
the certificate was obtained and the written contract made, and to no 
remuneration for the previous three weeks.* In an Illinois case a cer- 
tificate was not obtained until the middle of the term. A new con- 
tract was entered into at that time to pay the teacher double wages for 
the remainder of the term. This was considered an attempt to do in- 
directly what there was no power to do directly; and therefore the con- 
tract was held void, as was the original contract.' 

§ 50. Contracts. — A contract is to be construed in reference to contem- 
poraneous laws and usages. For example, in Michigan the law directs 
that a contract of hiring to teach " shall require the teacher to keep a 
correct list of the pupils and the age of each attending the school, and 
the number of days each pupil is present, and to furnish the director 
with a correct copy of the same at the close of the school." The court 

' Wells V. People, 71 111., 532; Stevensou v. School Directors, 87 111., 255; School 
Directors v. Jennings, 10 111. App., 643. 

= Putnam ». Town of Irvington, 69 Ind., 80 ; Butler v. Haines, 79 Ind., 575. 

'Ryan v. School District 13, 27 Minn., 433. See Blondon v. Moses, 29 Hun (N. Y.), 
606. 

* School District 2 of Oxford v. Dilman, 22 Ohio St., 194. 

'Scott V. School District 2 of Fairfax, 46 Vt., 452. 

^McKinney r. School District 45 of Dakota, Co., 20 Minn., 72. 

' Wells 1). People, 71 111., 532. 
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thought that it could not be doubted these requirements, though not 
mentioned in his contract, imi)osed upon the teacher of every public dis- 
trict school the duty of compliance with them, and that they become a 
part of a teacher's contract, whether inserted iu it or not.i The con- 
tract of a teacher is for his own personal services.'* The nature and 
quality of those services were admirably described by Judge Worden 
in an Indiana case. In giving the opinion of the court, he said:^ "A 
teacher doubtless, like a lawyer, surgeon, or physician, when he under- 
takes an employment, impliedly agrees that he will bestow upon the 
service a reasonable degree of learning, skill, and care. When he accepts 
an, employment as teacher in any given school, he agrees by implication 
that he has the learning necessary to enable him to teach the branches 
that are to be taught therein, as well as that he has the capacity in a 
reasonable degree of' imparting that learning to others. He agrees, 
also, that he will exercise a reasonable degree of care and diligence in 
. the advancement of his pupils in their studies, in preserving harmony, 
order, and discipline in the school, and that he will himself conform as 
near as may be to such reasonable rules and regulations as may be es- 
tablished by competent authority for the government of the school. He 
also agrees, as we think, by a necessary implication, that while he con- 
tinues in such employment his moral conduct shall be in all respects 
exemplary and beyond just reproach." 

The hiring of a substitute by a teacher under any ordinary circum- 
stances is a breach of contract, though the competency of the substi- 
tute is unquestioned.* A teacher may not ordinarily absent himself by 
leave of individual members of a school board.' 

§ 51. Same. — A teacher's contract is oftentimes binding upon a dis- 
trict though it is irregular in some respect, as when it was made with 
part of a board^ or was verbally mad« with a subcommittee instructed 
by the board to employ a teacher.''' The law implies a contract from 
the doing and accepting of work, and a district cannot, on the ground 
that he has not complied with the law requiring a written contract,' have 
the benefit of a teacher's services without remunerating him. Where 
there is a written contract it cannot be orally contradicted.^ A con- 
tract with a township board to teach in a subdistrict over which a lower 
court has decided that the board has control, is not Invalidated by the 

1 Everett v. School District 2 of Cannon, .30 Mich., 249, 252. 
s School Directors v. Hudson, 88 111., 563. 
3 City of Crawfordsville «. Hays, 42 Ind., 209, 210. 
* School Directors v. Hudson, 88 IU., 563. 
6 State V. Leonard, 3 Tenn. Chan., 177. 
6Adkins v. Mitchell, 67 111., 511. 
'Wilson f. Board of Education, 63 Mo., 167. 

'Jones V. School District 47 of Neosho County, 8 Kans., 362; Monaghan v. School 
District, 38 Wis., 100. ' 
"Mann v. Independent School District of Le Grand, 52 Iowa, 130. 
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reversal of that decision by the supreme court.i Contracts with de 
facto officers are binding upon the body they represent;^ but contracts 
entered into with a number of persons acting as a board are not bind- 
ing upon the school district when there is in existence at the same time 
another acting board who are so de jure and who have notified the per- 
sons contracting with the other board not to carry out their contracts. 
"Which of the boards is such of right is a question for the courts to de- 
cide.' The part performance of an oral contract, in a case where the 
law requires a written one, is a ratification of it and renders a district 
liable for any breach of it.* There is no contract, express or implied, 
between a teacher and a pupil, and, in the absence of trespass, the lat 
ter cannot sue the former for refusing to hear his recitations. The 
teacher's contract is with the directors alone.' A minor who possesses 
the essential qualifications in regard to moral character^ learning, and 
ability, and who has obtained the requisite certificate, may, with the 
assent of his parents, enter into a valid contract to teach school. A 
father is charged with certain duties as respects his child, as education, 
support, and protection, and, as some compensation for these duties, he 
has a right to claim the earnings of his child in the absence of proof of 
relinquishment.^ 

§ 52. Recovery of wages. When impossible. — A teacher cannot recover 
for services rendered after the appropriation out of which payment of 
them must be made is exhausted when the law of the place " is clear 
that no contract or debt can be created without the authority of the 

' Hall & Julius V. District Township of Pleasant Valley, 41 Iowa, 494. 

» School District 25 of Hall County v. Cowee, 9 Nebr. , 53 ; Woodbury v. Knox, 74 Me. , 
462; Burditt ». Barry, 6 Hun (N. Y.), 657. "The doctrine is everywhere declared 
that the acts of defaoto officers, as distinguished from the acts of mere usurpers, are 
valid." 1 Dillon's Municipal Corporations, J 276. 

' Genesee Township v. McDonald, 98 Pa. St., 444. 

* Cook V. Independent School District of North McGregor, 40 Iowa, 444. A dissent- 
ing opinion by Beck, J., held that a verbal contract, being unauthorized by law, was 
a nullity and could not he made of effect by subsequent ratification. 

» Stuckey v. Churchman, 2 111. App., 584. i 

« Monaghan v. School District 1 of Randall, 38 Wis., 100. The following notes will 
be of value in connection with this decision : 

(1) "In general, when a contract is not manifestly for the benefit of an infant, he 
may avoid it as well in equity as at law, and when it can never be for his benefit it 
is utterly void." Schouler's Domestic Relations, § 401. 

(2) " All other things being equal, the father is actually entitled to the value of his 
child's labor and services until the latter becomes of age.'' Ibid, J 252. 

(3) "The parent may emancipate his child, and this may be done by^ refusing him 
support, or denying him a home, or compelling him to labor abroad for his own liv- 
ing." Taylor on Infancy and Coverture, p. 200. 

(4) "And if the parent authorize a third person to employ and pay the child, pay- 
ment to the child and not to the parent will be a sufficient discharge. Such an agree- 
ment may be in express terms or it may be implied from circumstances." Schouler's 
Domestie Relations, $ 252 a. 
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councils and an appropriation to meet it." ' Wages cannot be recovered 
on a void contract. In Iowa a contract must be approved by the presi- 
dent of the school board ; and where he refused to do so a teacher was 
not allowed to recover although she proceeded to teach under control 
of the subdirector hiring her and completed her term of instruction.'' 
If a teacher is discharged on the ground of incompetency he must use 
all proper means for his vindication and reinstatement before the courts 
will entertain a suit for the recovery of wages.^ Then the question of 
competency will be one for the jury." Of course he cannot recover if 
found incompetent; for, " if a teacher, although he has been employed 
for a definite length of time, proves to be incompetent and unable to 
teach the branches of instruction he has been employed to teach, either 
from a lack of learning ©r from an utter want of capacity to impart his 
learning to others, or if in any other respect he fails to perform the obli- 
gations resting upon him as such teacher, whether arising from the ox- 
press terms of his contract or by necessary implication, he has broken the 
agreement on his part." ^ For teaching done in defiance of a decision of 
removal no right whatever accrues to compensation out of the public 
fund.* In a Mississippi case a teacher recovered wages for services 
rendered after the revocation of his license by the county superintendent 
in opposition to the wishes of the contracting board of trustees, the court 
sajji^ug that " after the vacation of the certificate the relator was not 
competent to make a new engagement to teach, but could continue to 
execute an existing contract, unless the local trustees cooperated with 
the superintendent to vacate the contract."' 

§ 53. Same. — The failure to make required reports destroys the right 
to recover wages, and a statute requiring teachers to make specified 
entries in a register applies to a principal of a number of schools, al- 
though he has done no actual teaching.' If the omission of entries 
is through no fault of the teacher, it will not prevent the recovery of 
wages. This rule was stated as follows in a case in which a teacher 
did not complete her school and made none of the entries required by 

'Perrott v. Philadelphia, 83 Pa. St., 479. 

'Place V. District Township of Colfax, 56 Iowa, 573. Adams, C. J., dissented on the 
grounds that it was the ministerial duty of the president of the beard to approve the 
contract and that the district, by receiving the teacher's services, became liable for 
her wages. 

' Kirkpatrick v. Independent School District of Liberty, 53 Iowa, 585 ; Pierce ». Beck, 
61 6a., 413. 

■•McCutcheon v. Windsor, 55 Mo., 149; Ewing v. School Directors, 2 III. App., 458. 

« City of Crawfordsville v. Hays, 42 Ind., 210. See $ 24, ante. 

« Pierce v. Beck, 61 Ga., 413. 

'Jamison v. Senter, 56 Miss., 194. This decision was under a law providing that a 
county superintendent alone might revoke a license but could annul a contract only 
with the concurrence of the trustees. 

"School Commissioners of Alleghany Co. v. Adams, 43 Md., 349. 

227 



70 CIRCULARS OF INFORMATION FOR 1883. 

Statute to be made at the close of a school :» "The close of school ther^ 
meant must be the close of the term of school ; for the answers to the 
inquiries required to be entered relate to the whole term, and could not 
be answered till the close of it. If the school stopped before the close 
of the term through the fault of the teacher, then the plaintiff would 
not be entitled to recover, whether she made the necessary entries in the 
register or not; but if the prudential committee, by his own conduct, 
without her fault, prevented the close of the term being reached by her, 
so she could make the entries, then the want of them would not prevent 
the recovery of the wages." 

§ 54. Same. When possible. — A teacher can recover wages for services 
rendered while he holds a certificate irregularly given. The certificate 
is in the nature of a commission, and cannot be attacked collaterally, 
though it does not correspond to the form iu which the statute says it 
may be drawn and was given without an examination of the candidate.* 

In a Nebraska case a teacher was without a certificate three months 
during a term of nine months and recovered wages. "It is true," 
said the court, " that the statute prohibits the school board from pay- 
ing from the school fund any but qualified teachers and makes a certi- 
ficate or diploma, issued in the manner directed, the only evidence of 
such qualification. Th^ prohibition of the statute is, however, upon 
the district board and not upon the teacher." 



3 



» 



If a teacher lawfully employed is dismissed without just cause, he 
may recover wages for the whole time for which he was employed. The 
court iu Wisconsin laid down the rule as follows: "Unless the dis- 
charge of the teacher be justified byproof of the fact that he is not 
properly performing his contract ou his part, the district becomes liable 
to the teacher for such damages as he may sustain by such dischargb in 
the loss of wages for the residue of his term." ^ Where a teacher was 
kept from rendering services by the burning of the school-house, but was 
ready to teach whenever a place should be provided and filled out her 
register at the end of the time specified, it was held that full wages 
could be recovered.^ 

' Scott V. School District 2 of Fairfax, 46 Vt., 452, 457. Under an indictment charg- 
ing a school teacher' with perjury in swearing to his monthly report to the county 
superintendent, which represented that certain named pupils each attended school a 
certain number of days, whereas none attended as stated, he can be convicted on 
evidence that one did not attend. Page v. State, 59 Miss., 474. 

« School District v. Sterrioker, 86 IU., 595. In Missouri the forging of a teacher's 
certificate is a penal offence. State v. Grant, 74 Mo., 33. 

= School District ». Estes, 13 Nebr., 52. 

■•Scott V. Joint School District, 51 Wis., 554, 557. A teacher can only recover as 
damageS'the difference between the stipulated wages arid what he earned, or might 
have earned, at a similar employment in his own vicinity during the time covered 
by his contract. See 2 Greenleaf on Evidence, J 161 a; 2 Chitty on Contracts, 11th 
Am. ed., p. 855, note. 

^Cashen v. School District 12 of Berlin, 50 Vt., 30. 
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§ 55. Same— A teacher can recover wages for time included in legal 
holidays. Chief Justice Campbell, of Michigan, said in a recent 
case:^ "In regard to deductions for holidays we are of opinion that 
school management should always conform to those decent usages which 
recognize the propriety of omitting to hold public exercises on recog- 
nized holidays, and that it is not lawful to impose forfeitures or deduc- 
tions for such proper suspension of labor. Schools should conform to 
what may fairly be expected of all institutions in civilized communities. 
All contracts for teaching during periods mentioned must be construed 
of necessity as subject to such days of vacation, and public policy as 
well as usage requires that there should be no penalty laid on such ob- 
servances." If a teacher is employed for ^ definite time, and during 
the period of his employment the district offlcers close the schools on 
account of the prevalence of contagious disease^ and keep them closed 
for a time, the teacher continuing ready to perform his contract, he 
is entitled to full wages during such period.^ Wages have been recov- 
ered by a teacher who stipulated in the contract of employment that 
she would not instruct certain children in the district,^ and by a teacher 
who was obliged to give up her school because the committee insisted on 
her allowing a disobedient and unmanageable boy to attend. * The 
court said: " The teacher could not perform the duties of her employ- 
ment without maintaining proper and necessary discipline in the school, 
and when all her other means for doing so failed in respect to the boy 
it was her right, and might be her duty, to expel him, to save the rest 
of the school from being injured by his presence. It was not the duty 
of the teacher, under the contract, to teach the school without maintain- 
ing proper and necessary discipline in it ; and if the committee insisted 
that she should have the boy there, when she could not have him there 
and havethe discipline too, it was equivalentto insisting that she should 
teach the school without the discipline, which she was not bound to 
do." 

§ 56.' Dismissal. — Jf a teacher in a public school, although employed for 
a definite time, fails to perform the obligations resting upon him, he has 
broken the agreement on his part, and the trustees are clearly author- 
ized to dismiss him from such employment.' When the school law em- 
powers a city board Of education to employ teachers and remove them at 
pleasure, the provision enters into and forms a part of the contract with 
a teacher for his services for a specified period ; he may be discharged 
before its expiration, notwithstanding the terms of his employment. ^ 
But where the power of discharge is limited it ought not to be exercised 

'School District 4 of Marathon v. Gage, 39Mich.j 480. 

» Dewey v. Union District of Alpena, 43 Mich., 480. 

'State V. Blain, 36 Ohio St., 429. Johnson, J., dissented. 

■* Scott V. School District 2 of Fairfax, 46 Vt., 452; contra, Parker v. School District, 

5Lea(Teun.), 525. i 

'City of Crawfordsville v. Hays, 42Ind.,200; Bays v. State, 6 Nebr., 167. 

6 Jones V. Nebraska City, 1 Nebr., 176. See § 24, ante. 
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until notice has been given the teacher and proper testimony heard 
against him. ^ If, at a hearing, he does not obj«ct to the sufficiency of 
the notice, he will not be allowed to do so afterward. ^ It has been held, 
generally, that the power to discharge teachers xould not be enlarged 
by stipulations introduced into the contract of hiring.' A schofel board 
in Wisconsin included in such a contract the clause " We reserve the 
right to close the school at any time if not satisfactory to us." The 
court, in commenting on it, said :* " We think the good order and use- 
fulness of the schools would be greatly prejudiced by holding that the 
boards had such power. If the power claimed for the board in this case 
exists and may be enforced, then the public schools must be taught to 
suit the whims, caprices, and peculiar notions of the hiring board, and 
not as the teacher, in the conscientious discharge of his duty, should 
teach the same." 

§ 57. Same. — In New York the State superintendent has general super- 
vision and direction of the normal schools, and it is one of his discretion- 
ary duties to approve the hiring of teachers for them. It has been decided 
that these powers do not authorize him to qualify his approval with the 
words " To continue in force during the pleasure of the board and the 
superintendent;" for "it is not within the power of the superintendent, 
by annexing conditions to his approval of the employment, to change 
the law regulating the discharge of the teachers of these schools."'* 

In Kansas a school district board employed a school teacher, and the 
contract of employment contained, among others, a stipulation that, if 
by the inability or neglect of the said A (the teacher) the interests of 
the school shall suffer, the district board shall have full power to 
annul this contract after one month's written notice. The court, the 
chief justice dissenting, held that the stipulation was valid, notwith- 
standing a clause in the school law providing that the district board in 
conjunction with the county superintendent may dismiss a teacher for 
incompetency, cruelty, negligence, or immorality, and that under the 
contract the school district board might alone, without any formal trial, 
and not in conjunction with the connty superintendent, dismiss the 
teacher for incompetence and negligence from which the interests of the 
school suffer. " The object of the statutes," says the court,* " was sim- 
ply to provide that the school district should not so bind itself by con- 
tract that a school teacher could not be discharged at any time by the 
school board acting in conjunction with the county superintendent, for 

'Morley v. Power, 5 Lea (Tenn.), 691. See § 19, ante. 

2 Woodbury v. Knox, 74 Me., 462. 

"Tripp )'. School District, 50 Wis., 651; People v. Hyde, 89 N. Y. App., 11; Arm- 
strong V. School District, 28 Kans., 345, Horton, C. J., -dissenting. 

«Tripp V. School District, 50 Wis., 651. 

^'People ex rel. Gilmour i'. Hyde et al., 89 N. Y. App., 11. 

8 Armstrong v. School District, 28 Kans., 345; following School District ■». Colvin, 
10 Kans., 283. 
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incompetency, cruelty, negligence, or immorality; and it was not in- 
tended to prohibit the school board from making other provisions for 
the discharge of an incompetent, cruel, negligent, or immoral teacher." 
§ 68. Complaints against candidates for teachers' positions. — A communi- 
cation made by persons interested in a particular school to the superin- 
tendent having jurisdiction over it for the sole purpose of preventing 
him from issuing a license to teach the school to a particular individual 
on the ground that he was of bad moral character and wholly unfit to 
teach and have the care of a district school, is a privileged communica- 
tion, and was abundantly justified by proof that he was an habitual blas- 
phemer and profane person and an open violator of the Sabbath.^ The 
court said :* " We do not think any superintendent would need vindica- 
tion for being dissatisfied with the moral character of a teacher who has 
the faults complained of by these parties who opposed the licensing of 
plaintiff. A superintendent who should subject young children to such 
influences would be very censurable." The right to remonstrate must 
not be made the means of gratifying malice and enmity, and inquiry 
may be made as to the motives and private purposes of petitioners.' 

CHAPTEE VIII.— ADMINISTRATION. 

§ 59. Bnles and regulations. — Every student upon his admission into 
an institution of learning impliedly or expressly i)romises to submit to 
and be governed by all the necessary and proper rules and regulations 
which have been or thereafter ibay be adopted for the government of the 
institution.^ Rules for the good conduct of a school are not invalidated 
because the board making them (though it must record votes, orders,, 
and proceedings) does not adopt them formally and record them.' 
Courts will interfere to prevent the enforcement by a school board of 
any rule which manifestly reaches beyond their Sphere of action, and 
relates to subjects in nowise connected with the management or success- 
ful operation of the school, or which is plainly calculated to retard the 
leading objects of legislation on educational affairs ; * or, as another 
court expressed it, which is found to be unauthorized, against common 
right, or palpably unreasonable.' 

§ 60. Begulations respecting studies.— Under the power to prescribe 
necessary rules and regulations for the management and government of 
schools, directors (or trustees) may require of pupils prompt attendance, 
diligence in study, proper deportment, and classification with respect to 



• Wieman v. Mabee, 45 Micli., 484. 

» Ibid., p. 486. 

» Vau Arsdale v. Laverty, 69 Pa. St., lO,"?. 

■• State ex rel. Stallard v. White et al., 82 Ind., 286 ; s. C, 42 Am. Eep., 496. 

"Eussell V. Lynnfleld, 116 Mass., 365. 

sKing V. Jefferson City School Board, 71 Mo., 628 ; s. C, 36 Am. Eep., 499. 

'State V. White, 82 Ind., 286; s. C, 42 Am. Eep., 496. 
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the branches of study they are respectively pursuing, and with respect 
to proficiency or degree of advancement in those branches.^ The fol- 
lowing quotation is from an exposition of this doctrine in an Illinois 
case -.^ " In the performance of their duty in carrying the law into effect 
the directors may prescribe proper rules and regulations for the govern- 
ment of the schools of their district and enforce them. They may, no 
doubt, classify the scholars, regulate their studies and their deportment, 
the hours to be taught, besides the performance of other duties neces- 
sary to promote the success and secure the well being of such schools. 
But all such rules and regulations must be reasonable and calculated 
to promote the objects of the law : the conferring of such an education 
[one which includes the branches required by law] upon all, free of 
charge. The law having conferred upon each child of proper age the 
light to be taught the enumerated branches, any rule or regulation 
which, by its enforcement, would tend to hinder or deprive the child of 
this right cannot be sustained." In Ohio it has been decided that 
authority to make and enforce all necessary rules and regulations for 
schools, and to determine "the various studies and parts of studies" in 
which instruction shall be given in the departments of the schools, in- 
cluded the power in a board of education to adopt a rule that if any pupil, 
unless excused, should fail to be prepared with a rhetorical exercise at 
the time appointed he should be immediately suspended.' 

§ 61. Regulations respecting attendance. — Kegulations discriminating 
against the attendance of a certain class of inhabitants entitled to the 
privileges of the schools are unauthorized and cannot be sustained.* 
Eules requiring regularity of attendance are reasonable. Suspension 
for six half-days' absence in four consecutive weeks has been upheld in 
Missouri;^ for six half days' absence and two instances of tardiness in 
the same time, in Iowa; ° and for a single day's unexcused absence to 
attend a religious service, in Vermont.'' Judge Beck, in giving the 
opinion of the court in Iowa, said : ^ " Itrequiresbut little experience in the 
instruction of children and youth to convince any one that the only means 
which will assure progress in their studies is to secure their attendance, 
the application of the powers of their minds to the studies in which 
they are instructed. Unless the pupil's mind is open to receive instruc- 

1 Trustees of Schools v. People, 87 111., 303 ; s. c, 29 Am. Rep., 55. In Illinois, town- 
ship high school trustees and district directors have power to adopt and enforce all 
necessary rules and regulations for the management and gorernment of the schools; 
to direct what branches of study shall be taught, &c. Rev. Stat. 1880, p. 1377. 

^Eulison V. Post, 79 111., 567, 570. This case and the preceding one decided that a 
rule compelling a pupil to pursue a study against the will of his father was not rea- 
sonable. See § 35, ante. 

3 Sewell V. Board of Education of Defiance, 29 Ohio St., 89. 

* State V. White, 82 Ind., 278 ; s. c, 42 Am. Rep., 496. See § 34. ante. 

« King V. Jefferson City School Board, 71 Mo., 628 ; s. c, 36 Am. Rep., 499. 
^Burdickt). Babcock, 31 Iowa, 562, Miller, J., dissenting. 
'Ferriter v. Tyler, 48 Vt., 444; s. c.,2i Am. Kep., 133. 

* Burdiok v. Babcock, 31 Iowa, 566. 
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tion, vain will be the effort of the teacher to lead him forward in learn- 
ing. This application of the mind in children is secured by interesting 
them in their studies. But this cannot be done if they are at school one 
day and at home the next, if a recitation is omitted or a lesson left un- 
learned at the whim or convenience of parents. In order to interest a 
child he must be able to understand the subject in which he is instructed. 
If he has failed to prepare previous lessons he will not understand the 
one which the teacher explains to him. If he is required to do double 
duty, and prepare a previous lesson, omitted in order to make a visit 
or do an errand at home, with the lesson of the day, he will fail to 
master them a,nd become discouraged. The inevitable consequence is 
that his interest flags and he is unable to apply the powers of his mind 
to the studies before him. The rule requiring constant and prompt at- 
tendance is for the good of the pupil and to secure the very objects the 
law had in view in establishing public schools. It is therefore reason- 
able and proper. 

" In another view it is required by the best interests of aU the pupils of 
the school. Irregular attendance of pupils not only retards their own 
progress, but interferes with the progress of those pupils who may be 
regular and prompt. The whole class may be annoyed and hindered 
by the imperfect recitations of one who has failed to prepare his lessons 
on account of absence. The class must endure and suffer the blunders, 
promptings, and reproofs of the irregular pupil, all resulting from fail- 
ure to prepare lessons which should have been studied when the child's 
time was occupied by direction of the parent in work or visiting. 

"Tardiness, that is, arriving late, is a direct injury to the whole school. 
The confusion of hurrying to seats, gathering together of books, &c., 
by tardy ones, at a time when all should be at study, cannot fail to 
greatly impede the progress of those who are regular and prompt in 
attendance. The rule requiring prompt and regular attendance is 
demanded for the good of the whole school." 

In the Vernlont decision it was said that in case of casual sickness of 
the scholar; of sickness or death in the family of the scholar; of some 
impediment, like fire or flood ; and in case of various incidents of cur- 
rent life, giving occasion for temporary detention, the enforcement of 
the penalty of exclusion for unexcused absence would be adjudged to be 
unauthorized-^ 

§ 62. Same. — A rule which excludes from school a pupil for failure to 
pay for injuries accidentally done the school-house is not authorized by 
a clause permitting suspension of a pupil for a breach of discipline or 
an offence against good order. The court said -.^ "The State does not de- 
prive its citizens of their property, or their liberty, or any of their rights 
except as a punishment for a crime. It would be very harsh and obvi- 

> Ferriter v. Tyler, 48 Vt., 444, 477; 8. c, 21 Am. Kep., 133. 

* Perkins v. Directors of Independent School District of West Des Moines, 56 Iowa, 
476, 479. 
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ously unjust to deprive a child of education for the reason that through 
a«;cident and without intention of wrong he destroyed property of the 
school district. Doubtless a child may be expelled from school as a 
punishment for breach of discipline or for offences against good morals, 
but not for innocent acts." A rule that would bar the doors of a school- 
house against little children, who come a great distance in cold, winter 
weather, for no other reason than that they are a few minutes tardy, is 
unreasonable and therefore unlawful.^ 

§ 63. Suspension of pupils in the absence of rules.— The law governing the 
suspension of pupils by a teacher in cases where no rule requiring it ex- 
ists has been clearly stated recently in Wisconsin in an opinion by Judge 
Lyon, from which the following extended quotation is taken : ^ " While 
the principal or teacher in charge of a public school is subordinate to 
the school board or board of education of his district or city, and must 
enforce rules and regulations adopted by the board for the government 
of the school, and execute all its lawful orders in that behalf, he does 
not derive all his power and authority in the school and over his pupils 
from the afhrmative action of the board. He stands for the time being 
in loco parentis to his pupils, and, because of that relation, he must nec- 
essarily exercise authority over them in many things concerning which 
the board may have remained silent. In the school, as in the family, 
there exist on the part of the pupils the obligations of obedience to law- 
ful commands, subordination, civil deportment, respect for the rights. of 
other pupils, and fidelity to duty. These obligations are inherent in 
any proper school system, and constitute, so to speak, the common law 
of the school. Every pupil is presumed to know this law, and is subject 
to it whether it has or has not been reenacted by the district board in 
the form of written rules and regulations. Indeed, it would seem im- 
possible to frame rules which would cover all cases of insubordination 
and all acts of vicious tendency which the teacher is liable to encounter 
daily and hourly. 

" The teacher is responsible for the discipline of his school and for the 
progress, conduct, and deportment of his pupils. It is his imperative 
duty to maintain good order and to require of his pupils a faithful per- 
formance of their duties. If he fails in this he is unfit for his position. 
To enable him to discharge these duties effectually he must necessarily' 
have the power to enforce prompt obedience to his lawful commands. 
For this reason the law gives him the power, in proper cases, to inflict 
corporal punishment upon refractory pupils. But there are cases of 
misconduct for which such punishment is an inadequate remedy. If 
the offender is incorrigible, suspension or expulsion is the only adequate 
remedy. In general, no doubt, the teacher should report a case of that 
kind to the proper board for its action in the first instance, if no delay 

' Thompson v. Beaver, 63 III., 353, 357. 

^ State 1). Burton, 45 Wis., 150, 1^5 ; 8. c, 30 Am. Rep., 706. See, also, Parkers. Soliool 
District, 5 Lea (Tenn.), 528. 
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will necessarily result from that course prejudicial to the best interests 
of the school. But the conduct of the recusant pupil may be such that 
his presence in the school for a day or an hour may be disastrous to the 
discipline of the school and even to the morals of the other pupils. In 
such a case it seems absolutely essential to the welfare of the school that 
the teacher should have the power to suspend the offender at once from 
the privileges of the school; and he must necessarily decide for himself 
whether the case requires that remedy." 

§64. Same. — Persons having the general charge and superintendence 
of public schools have power to exclude a child for sufficient cause, as, 
for example, that his conduct, not in violation of prescribed rules, tended 
to injure the discipline and impair the usefulness of the school.^ The 
view that acts, to be within the authorityof the school board and teach- 
ers for discipline and correction, must be done within school hours is 
narrow and without regard to the spirit of the law and the best interest 
of common schools.^ But the publication of an article ridiculing school 
officers and tending to create insubordination in a school cannot be pun- 
ished by the expulsion of the offender, when the statute only authorizes 
dismissals for gross immorality and persistent violation of school regu- 
lations.' If a person would recover damages for exclusion from a school 
he must first appeal to school officers who have authority to reinstate 
him,'' if there be such, and, if the case come to trial, prove the action 
of the officers excluding him to have been wanton and malicious.' 

§ 65. Corporal punishment. — In the absence of statutory enactments, 
the authorities upon the right of a teacher to inflict reasonable chas- 
tisement upon a pupil are not numerous, but they are sufficient to 
prove its existence." The law is well settled that the teacher has 
the right to exact from his pupils obedience to his lawful and reason- 
able commands, and to punish disobedience, with " kindness, prudence, 
and propriety."'' Any punishment with a rod which leaves marks 

> Hodgkins v. Kockport, 105 Mass., 475. 

» Burdick v. Babcock, 31 Iowa, 567. See Lander v. Seaver, 32 Vt., 114 ; and J 36,,noie, 
ante. 

2 Murphy v. Board of Directors of Independent District of Marengo, 30 Iowa, 429. 

* Davis 1). Boston, 133 Mass., 103. 

'McCormiek v. Burt, 95 111., 263; S. C, 35 Am. Rep., 163. 

" State V. Mizner, 45 Iowa, 248. 

'Danenhoffer v. State, 69 Ind., 295 ; 8. C, 35 Am. Rep., 216. In the case of Lander 
Vi Seaver, 32 Vt., 114, it was decided that a schoohnaster is not relieved ftom liability 
in damages for the punishment of a scholar which is clearly excessive and unneces- 
sary by the fact that he acted in good faith and without malice, honestly thinking 
that the punishment was necessary, both for the discipline of the school and the wel- 
fare of the scholar. In Commonwealth D.'Seed, 5 Pa. L. Jour. Rep., 78, Judge Par- 
son said : " Tiie law does not permit a court to invade the sanctuary of the domestic 
circle and usuip the parental authority in every family because we may think the 
punishment is severe. It is only when from the surrounding circumstances of the 
case there is strong reason to believe that the parent has been actuated by bad and 
malevolent motives, using his legal parental authority for the gratification of a mind 
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and welts on the person of the pupil for two months afterward, or 
much less time, is immoderate and excessive.^ Proof that the pun- 
ishment was for an insuflacient cause or in an unreasonable manner will 
be received to rebut the presumption to the contrary. In no case can 
the punishment be justifiable unless it is inflicted for some definite 
offence which the pupil has committed and the pupil is given to under- 
stand why he is punished. " Punishment inflicted when the reason of 
it is unknown to the punished is subversive, and not promotive, of the 
true objects of punishment." It must not be inflicted for obedience to 
the lawful directions of a parent." The authority to chastise extends 
to a pupil who has attained his majority ; for by voluntarily attending 
school he waives any privilege and submits himself to like discipline 
with those that are within school age.' A member of a School commit- 
tee may eject a pupil from the school-house for insulting conduct to- 
ward him. This was decided in a Connecticut case, stated by the judge 
in his opinion, as follows : * " The defendant, being at the school-house 
performing certain duties connected with the school, called the atten- 
tion of the plaintiff to certain acts, not specially culpable in character, 
which he acknowledged he had committed. His bearing and manner 
were insolent and offensive, and the language in which he indulged 
was grossly profane. Such language, reprehensible at all times, should 
not have been allowed to pass with impunity from a school boy of the 
older class, within the walls of a school-house, in the presence and hear- 
ing of younger pupils. After being told to leave, he so conducted that 
it was proper to remove him, no unnecessary force being used to attain 
that object." 

bent on mischief, that the law has given the court the right to interpose for the pro- 
tection' and safety of the child. Such is the rule relative to the school teacjier, whom 
the parent, for the time being, has placed in hia stead." See, also, Burke's Law of 
Public Schools, pp. 119-132. 

> State V. Mizner, 50 Iowa, 145, 149 ; s. c, 32 Am. Eep., 128. 

"Morrow v. Wood, 35 Wis., 59; 8. c, 17 Am. Eep., 471. 

estate V. Mizner, 45 Iowa, 248, 250; 8. c, 24 Am. Eep., 769. 

<Peck V. Smith, 41 Conn., 442,446. 
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